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THE WORKS OF JOEL PRENTISS BISHOP, LL. D. 


These books should be in every well regulated law library, as they constitute part of our American 
Jurisprudence. It is said of the author: “To him the Bench and Bar are movie indebted than to any other 
author living or dead.”—Hon. D. K. Pugh, Ohio. 


BISHOP ON CONTRACTS. 


(Second Enlarged Edition ) 
1907. 

In this,new edition copious notes have been added, and the subjects of Illegal Contracts, 
Contracts in Restraint of Trade and against Public Policy have received special attention. 
Four thousand selected cases have been added, and the book appears today as the standard 
American treatise on the subject. 


ONE LARGE VOLUME, , Price $6.00, NET. 
BISHOP ON NON-CONTRACT LAW. 


A treatise on the Law of Torts. The same condensations, which were so effectual in 
Dr. Bishop’s work on ‘‘Contracts,’’ have enabled him, without neglecting particulars, to give 
wide scope to the present book. 


ONE VOLUME, i : Price $6.00, NET. 
BISHOP ON MARRIAGE, DIVORCE AND SEPARATION. 


Considered by many to be Dr. Bishop’s masterpiece. It stands today as the only author- 
ity on this subject, and is continually cited and quoted from by the Courts. 


TWO VOLUMES, ' Price $12.00, NET. 
BISHOP’S NEW CRIMINAL LAW. 


By common consent Dr. Bishop’s Commentaries are accepted as the most useful text- 
books on the Criminal Law for either student or practicing lawyer. 


TWO LARGE VOLUMES, Price $12.00, Net. 
BISHOP’S NEW CRIMINAL PROCEDURE. 


(Criminal Evidence, Pleading and Practice.) 
These volumes cover the subject in its application to all crimes; it is the part of the 
Criminal Law most called for in practice. 


TWO LARGE VOLUMES, . . Price $12.00, Net. 
BISHOP’S DIRECTIONS AND FORMS. 


(Second Edition.) 
This work is the fruit of Dr. Bishop’s many years of experience as an author and his 
great learning in the criminal law. He has given to the profession not merely the forms 
which have in particular cases been held sufficient, but those which are beyond question safe. 


ONE LARGE VOLUME, Price $6.00 Net. 
BISHOP ON STATUTORY CRIMES. 


ape ren lucid discussion of rules governing the interpretation of statutes. This 
branch of the Criminal Law is most important, and Dr. Bishop treats it with great thorough- 
ness. In all matters of statutory construction his book should be referred to. 


ONE LARGE VOLUME, : : ° Price, $6.00 Net. 


T. H. FLOOD & COMPANY, 
201 E. Madison Street, CHICAGO, ILLINOIS. 
































Modern Methods 


Lawyers desiring to create ja COMMER- 
CIAL LAW PRACTICE, or those wishing to 
increase that Department can learn 
how best to do so by exchanging 
references with 


BRADFORD ARTHOR BULLOCK, 


BUSINESS ATTORNEY TO ATTORNEYS-AT-LAW, 
18th Floor, St. Paul Building, 
NEW YORK. 

N. B.—Business established 1897. 
References in all important cities in 
the United States. Also have legal 
correspondents in many small towns. 
Also have connections, correspond- 
ents and clients in, important cities 
in Europe. 








The National 
Reporter System 

















Furnishes a current 
report of all current 
decisions for the en- 
tire country. 
The back volumes of the Report- 
ers contain more than half of 


the whole body of case-law in all 
the State Reports. 


San 
For full details address 


West Publishing Co., 


St. Paul, Minn. 

















Cheap Law Books 


The offerings below have remarkable service 
for the cost, particularly for those who use Cur- 
rent Law or the American Digest for late cases. 


Pomeroy’s Equity Jurisprudence, 3 
vols., lst Edition, 1883............ .............. $ 7.00 
This is the only edition printed during Pro- 
fessor Pomeroy’s life, and succeeding edi- 
tions have precisely the same text as the 
first edition. The additions made by the 
editor are in the annotations, and his 
notes are distinguished from the notes 
made by Professor Pomeroy. 


Pomeroy’s Equity Jurisprudence, 3 
vols., 2nd Edition, 1892 2... 11.00 

This edition is by Professor Pomeroy’s son, 

. Pomeroy, Jr. As stated above, the 

text. is the same as the first edition. The 

editor incorporated into his notes the 

valuable new matter found in the cases 

between 1883 and 1892. His work is of an 

excellent character. 


Sedgwick on Damages, 3 vols., last Edi- 
cae ERE Ser reper 12.00 
This is the 8th edition of a legal classic 
which has not been allowed to grow old 
by refusing to re-write the text. The au- 
thor himself revised the last preceding 
edition, which was in 2 volumes, pub- 
lished in 1880. The added matter for this 
edition, eg ny an additional volume, 
is mostly in the shape of later cases. 


Thompson on Corporations, 7 vols., 1900, 30.00 
This work is now out of print and can only 
be had as booksellers find sets second 
hand. It is by far the most elaborate 
treatment of the law of Private Corpora- 
tions in existence. Judge Thompson’s 
legal works are remarkably virile, and 
suggestive of thevaried phases of his 
subject as no other legal author is. 


Washburn on Real Property, 3 vols.,1887, 8.00 
Washburn on Real Property, 3 vols.,1886, 6.00 
ae betadtd RENN, 2 vols., 


5.00 
a on the Constitution, by Cooley, 9 
vols., 1873...... - 6.00 
Jones on Mortgages, 2 vols. a 1889 esiecoate 4.00 
Gueesiost on Evidence, 14th Edition, 
ale LDR i tit Re Oi ROD 6.50 
Chitty on Contracts, 2 vols., 1874, last 
ste Das, eae 7.00 
American & English Encyclopedia of 
Law, Ist Editon, 31 vols........... ......2...... 80.00 


If the principles of the law do not change, and 
the great books above named, contain a statement 
of the principles with notes showing their appli- 
cation down to the date of publication, the owner 
of Current Law or the American Digest, or of the 
General Digest will readily find the latest appli- 
cations of these principles; to accomplish this 
with the least labor to the user is the purpose of 
new editions of text books. The owner of oid 
editions does this for himself, if he has the Digests. 

Books offered above are in good second-hand 
condition. Prices are for cash f. 0. b. Chicago. 

Our latest general law book catalogue, and our 
list of second-hand books mailed on request. 


GEO. I. JONES, 


Law Bookseller, 
216 Clark Street, CHICAGO. 
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SHEPARDS’ UNITED STATES SUPREME COURT CITATIONS. 


Complete to date—leather bound—with Quarterly Cumulative Supplement, $10.00 


SHEPARD’S FEDERAL REPORTER CITATIONS 


Complete to date—leather bound—with Quarterly Cumulative Supplement, $7.50 


SHEPARD’S CITATIONS FOR ALL STATE REPORTS, NORTHWESTERN REPORTER, ETC. 
Books sent prepaid for examination. 


Shepard’s Gold Leaf Leather Name Labels for Law Books 


Order now or save this price list. 


The Frank Shepard Company 
190-194 West Broadway, - «= «= NEW YORK. 





Summer Law School af te Iinuis College | University of Michigan. 


. ing to the degree of LL. B. Exceptional opportunities 
of Law Be I$ Jame 10 1907 ee og for students wishing to supplement work in law with 
3 * larbranehes | studies in history and political science. Session opens 

pen tember. 


. . Tuesda eceding the last Wednesday in Se 
in @ number of special subjects not usually given SUMMER SESSION of eight weeks, for, review courses 


d 
in Law Schools. En- j | in subjects of first and second year, begins Monday pre- 
tire building occu- 31k krie St Chicago. | ceding the last Wednesday in June. For announcement 
pied by College. ° , giving full information, address, 

DEPARTMENT OF LAW, Ann Arbor, Mich. 








_ UNIVERSITY OF CHICAGO pep vice omni 

: | eadin, egree 0 to: 

College of Law LAW SCHOOL  {2t22¢ 0, deere of Doctor 

° e pleted by Quarter system in two and one-fourth years. 

College education required for admission, and one year 

University of N orth Dakota of oop counted toward college degree. Students over 21 
Two cepa course leads to Degree of LL. B. Strong 
Faculty and excellent library. For further information, 


admitted specially. Law library of 28,000 volumes. 
Summer Quarter Offers Special Opportunities. 
address ANDREW A. BRUCE, Dean, 
Grand Forks, N. D. 


Address Dean of Law School, University of Chicago, 
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CENTRAL LAW JOURNAL COMPANY, 
118 N. 3rd Street, St. Louis, Mo. 


| 
| Inclosed please find Post Office order for Five Dollars in Five 
| 
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Are Gentlemen: 
You payment of my subscription to your valuable journal. 
I am well pleased with your editorials calling attention Dollars 
a to the straying away from the old well defined landmarks of 
the law. I trust you may get your hawser well gripped per 
Subscriber 
around the basic principles and keep the capstan winding. Year 
? You should receive encouragement from all lawyers who ? 


have a pride in their profession. 
Wishing you ample success and again thanking you for 
your good work, I am, Very truly, ° 
JAMES A. GEORGE. 

















“THE CREAM OF PROBATE LAW.” 








NOW READY. - - - VOL. II. 


PROBATE REPORTS ANNOTATED 


CONTAINING (in full) OVER 100 CASES OF GENERAL INTEREST AND VALUE DECIDED IN THE 
HIGHEST COURTS OF THE SEVERAL STATES, ON POINTS OF PROBATE LAW SINCE 
VOL. 10 WAS ISSUED, WITH FULL NOTES AND REFERENCES, AND WITH A 
DIGEST OF RECENT CASES OTHER THAN THOSE REPORTED IN FULL. 





By WILLIAM LAWRENCE CLARK, 


Author of Clark on Contracts, Clark and Marshall on Corporations, ctc. 





THE PLAN OF THIS NEW SERIES OF REPORTS is to give in about one volume a year, Con- 
temporaneous or Recent decisions of the Highest Courts of the different States of the Union, of the 
Supreme Court of the United States, and of the United States Circuit Courts and Circuit Court of Ap- 
peals, upon all matters cognizable in Probate and Surrogate Courts, or involving Questions of Probate 
Law and Practice. Each volume will contain more than 100 Recent Cases (in full) with many exhaustive 
notes, and in addition to this, about fifty pages or more of sufficiently full memoranda of other recent 
decisions in digest form. The monographic notes in this volume cover about one hundred and thirty-five 
pages and are exhaustive of the cases on the subjects treated. 


DIGEST OF OTHER RECENT CASES. A'‘new feature is incorporated in Vols. 10 and 11 (just 
published), and will be continued and improved upon in subsequent volumes; namely, a digest of the 
decisions of general application on questions of probate law and practice, other than those re- 
ported in full, and which could be found by the practitioner only after a more or less laborious search 
through the late digests and reports. In the back of the volumesa number of these cases are reported 
as ‘‘Memoranda of Other Recent Decisions,”’ with carefully prepared catch-lines and cross-references 
to aid the profession in finding what is wanted. These memoranda are not mere copies of digest para- 
graphs or syllabi, but are carefully prepared by the editor from the opinions, and are sufficiently full 
to show the exact decision, often even including quotations from opinions and references to the cases 
followed or cited by the courts. In this volume there are about sixty pages of these memoranda of 
decisions, covering about one hundred cases in addition to those reported in full. The object will be 
to make this series, not only a collection of one hundred or more cases reported in full each year 
with many exhaustive monographic notes thereto, but also substantially an annual digest of all the 
other decisions during the year of general application and importance on questions of probate law and 
practice. It is believed that practically all the cases of general application and value can thus be rep- 
resented in this series. 


THE IMPORTANCE OF THIS SERIES O¥ REPORTS will be recognized when it is considered 
that during every generation, four-fifths of the entire real and personal property of eighty millions or 
more of people passes under the absolute control of the probate jurisdiction of this country. Some 
adequate idea may thereby be formed of the immense and increasing importance of this particular 
branch of our substantive law. 


FOR JUDGES AND PRACTITIONERS IN PROBATE, SURROGATE, AND OTHER COURTS 
IN EVERY STATE, these volumes will be indispensable, as presenting in its latest phases the most 
important points of Probate Law, and as giving each year, either in full or in a condensed form, 
practically all of the recent decisions of general application and value. 





The PROBATE REPORTS ANNOTATED are handsome octavo volumes of about 800 
pages each. Price $5.50 net per volume, but sent, all charges prepaid, on receipt of price. 
Special terms of payment given on complete sets. 





Baker, Voorhis & Co., LawPublishers, 


(For Sale by all Law Booksellers.) ’ 47 & 49 LIBERTY STREET, NEW YORK. 
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THE CONSERVING PRINCIPLES OF PRO- 


CEDURE. 





A few principles of procedure may be gath- 
ered which ramify the whole body of the law, 
as well as articulate it. From these, the fields 
of evidence, pleading and practice can be ex- 
plicated. The great question is how to 
gather into a comprehensive grasp knowledge 
of so great value. Thousands of things are at 
some period of our lives enigmas, which later 
on become as open books. Principles are one 
thing standing by themselves, and quite dif- 
ferent when woven into various forms by one 
who knows them. They may be made as 
garments, by the skillful master of them, to 
suit the occasion. The judicial decisions 
have been growing more complex till the pro- 
fession now realizes, as in the days of old, 
the importance of understanding the reasons 
why. The comprehensive view of the found- 
ers of our nation, in regard to what was to be 
meant by due process of law, is lost to the 
vast majority of the lawyersof today. Alex- 
ander Hamilton, distinguished for the remark- 
able ability he displayed at the constitutional 
convention at Philadelphia, fully understood 
that a constitutional government compre- 
hended far more than was written into it at 
that time, and so did all the distinguished 
men who participated in the making of that 
constitution. 

Alexander Hamilton is authority for the 
statement that, to get a thorough understand- 
ing of the maxims is the best means of ob- 
taining an understanding of government, 
which is nothing more nor lessthan due pro- 
cess of law. England has no written con- 
stitution, but to all appearances,is doing about 
as well as any government with one. There, 
the great fundamental principles of govern- 
ment, as understood by Hamilton, stand 
guard. 

Mr. J. C. Clayton, in the American Law- 
yer, has said some very pertinent things in an 
afticle entitled ‘‘The True Constitution— 
Suggestions Towards Its Interpretation—’’ 
for instance, where he says: 





‘*The power to build (or to authorize others 
to build) roads and bridges, is nowhere ex- 
pressly granted. It is usually inferred, or im- 
plied from the grant in the ‘commerce clause.’ 
And while it may be conceded to be a 
proper implication or interpretation of that 
clause, it is also sound construction to base 
that particular power upon the inherent rights 
of self-preservation and self-development, and 
as covered by powers that need not to be 
‘granted.’ Checking the self-development of 
a nation means a long step towards its death ; 
for growth means life, and nongrowth means 
decay and death. These are natural laws and 
their expression or gift by charter is super- 
fluous, and wholly needless. And this right 
of self-preservation extends to all the sub- 
jects of the national government, its citizens, 
its laws, its products, its roads, mines, fields, 
forests and factories. So thatif it be clear 
that any of ‘the interests of the nation’ need 
to be ‘preserved’ or ‘developed,’ the national 
power to do so must exist; arid that necessity 
must govern even though not expressed in 
written words. 

Tais was the real basis upon which rested 
Marshall’s great decisions which read unwrit- 
ten implied powers into the very body of the 
written instrument of 1787. Not that he used 
words to this precise effect; but, fundament- 
ally, every ‘implication’ that he declared, 
really depended upon the principle in order 
to preserve and exercise even a specifically ex- 
pressed power—for instance, that of the ‘com- 
merce clause’—such interpretation must be 
given so as to preserve and develop that full 
power. 

Rob that expressed power of any implica- 
tion needful to give it full vigor to its plenary 
force, and you, by so much, destroy its po- 
tency. If that.clause were’ restricted to its 
‘letter’—or written ‘one word,’ ‘commerce,’ 
it would be so narrowed as almost to be 
worthless. It would have no efficacy in 
empowering the nation to do any of tliese 
great acts of commercial regulation—national 
roads, interstate bridges, interstate transpor- 
tation, railway and telegraph and electric 
road regulation, food and drug regulation, 
manufacturing regulation, corporation regu- 
lation, labor and labor union regulation, for 
none of these words, ‘transportation,’ ‘rail- 
ways,’ ‘telegraphs,’ electricity,’ ‘food,’ 
‘drugs,’ ‘manufactures,’ ‘corporations,’ 
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‘labor’ and ‘labor unions’ is in the written 
constitution.’’ 

It is the purpose of the CenrraLt Law 
JouRNAL, to take up Hughes’ fourteen “con- 
serving principles of procedure (Hughes’ on 
Procedure 8-16), and comment on them from 
time to time, not in consecutive numbers, but 
in the next six months. 
tofore upon fundamental principles seem to 
have met with the general approval of our 
readers aud the demand is for more. 





NOTES OF IMPORTANT DECISIONS. 





A SINGLE QlOCKHOLDER May MAINTAIN A 
BILL TO DISSOLVE THE CORPORATION AND 
DISTRIBUTE ITS ASSETS, WHERE IT HAS FAILED 
OF THE OBJECTS OF ITS CREATION.—In the case 
Ross v. American Banana Co. (Ala.), 43So. Rep. 
817, questions which are often likely to arise are 
considered. It was held that where a private 
business corporation has failed of the purposes 
and objects of its creation, a single stockholder 
may maintain a bill in equity for the dissolution of 
such corporation and distribution of its assets 
among those equitably entitled thereto. Such a 
bill may be maintained, whether the corporation 
be solvent or insolvent; but under such a bill the 
remaining stockholders are necessary parties. 
McKleroy v. Gadsden Improvement Co., 126 Ala. 
190, 28 So. Rep. 660, and authorities there cited. 
This principle as to necessary parties is not de- 
parted from in the later case of Noble v. Gadsden 
Land & Improvement Co., 133 Ala. 250, 31 So. Rep. 
$56. The latter case only makes application of 
rule 19 of chancery practice where the parties are 
numerous. 

The court said: ‘*While the bill avers as a con- 
clusion that the defendant corporation is insol- 
vent, the facts stated in tne bill contradict, rather 
thansupport this averment. It is stated in para- 
graph 8 of the bill that there are subscriptions to 
the capital stock, payable in money, amounting 
to more than $300,000, and the bill does not nega- 
tive the solvency of these subscriptions to the 
capital stock. nor that the same is not ample to 
pay the debts of the-corporation. The bill there- 
fore. failing to sufficiently aver facts showing 
the insolvency of the corporation, or that it has 
suspended its ordinary business for the lack of 
funds to carry on the same, cannot be maintained 
under the act approved October 2, 1903. Acts 
1903, p. 335, § 50. 

The bill contains many charges of wrongs 
against the corporation by its managing officers, 
which it seeks to redress. Considering this theory 
of the bill, itis wanting in necessary averments 
of a failure and refusal on the part of its man- 
aging body, after proper demand made for that 
purpose, to redress the wrongs complained of, or 


Our comments here- [ 





of averment of sufficient reasons for a failure to 
make such demand. Crow v. Florence I. &C. 
Co., 143 Ala. 541, 39 So. Rep. 401; L. & N. RK. R. 
Co. v. Neal, 128 Ala. 149, 29So. Rep. 865; Bell v. 
Montgomery Light Co., 103 Ala. 275, 15 So. Rep. 
569; Montgomery Light Co. v. Lahey, 121 Ala. 
131, 26 So. Rep. 1006; Johns v. McLester, 137 
Ala. 283, 34 So. Rep. 174, 97 Am. St. Rep. 27.” 








VALIDITY OF MUNICIPAL ORDI- 
NANCES VESTING DISCRETION IN 
PUBLIC OFFICERS OR DEPART- 
MENTS. 





-_ 


. The controlling rule. 

. Illustrative cases and reasoning to support. 

. The rule applied to ordinances relating to licenses 
and permits. 

. The rule applied to permits to parade streets. 

. The rule applied to permits for buildings. 

. When discretion may be conferred. 
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1. The Controlling Rule.—The fundamen- 
tal principle is firmly established that, muni- 
cipal ordinances placing restrictions upon 
lawful conduct, or the lawful use of property, 
must, in order to be valid, specify the rules 
and conditions to be observed in such con- 
duct or business, and must admit of the ex- 
ercise of the privilege by all citizens alike who 
will comply with such rules and conditions. 
If they admit of the exercise, or of the oppor- 
tunity for the exercise, of any arbitrary dis- 
crimination by the municipal authorities be- 
tween citizens who will so comply, they are 
void. Thatis, the ordinance must contain 
permanent legal provisions, operating gener- 
ally and impartially upon all who are em- 
braced within its terms, for manifestly its 
enforceinent cannot be left to the will or un- 
regulated discretion of the municipal author- 
ities or any officer of the corporation.! Diffi- 
culty is encountered in applying the rule. 
The judicial decisions do not agree entirely 
respecting the discretion which may be con- 
ferred legally on municipal authorities who 
are charged with the duty of enforcing the 
local regulations. The rules forbidding the 
delegation of power, legislative or otherwise, 


1 Plymouth v. Schultheis, 185 Ind. 339; Helena v. 
Dwyer, 64 Ark. 424, 62 Am. St. Rep. 206, 14S. W. Rep. 
1071; Jacksonville v. Ledwith, 26 Fla. 163, 28 Am. St. 
Rep. 558, 7So0. Rep. 885; Lake View v. Letz, 44 III. 
81; Crawford v. Topeka, 51 Kan. 756, 37 Am. St. Rep. 
323, 33 Pac. Rep. 476; State v. Webber, 107 N. Car. 
962, 12 S. E. Rep. 598; Bennett v. Birmingham. 21 Pa. 
St. 15, 18. 
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discriminations as to persons or classes, and 
oppressive and unreasonable regulations are 
constantly invoked in considering the validity 
of laws vesting discretion in named officers 


or departments. The impracticability in some 


cases in prescribing a general and uniform 
rule and conditions for the regulations to 
which all similarly situated may conform is 
recognized, hence the necessity of permitting 
the exercise of some discretion in the practi- 
cal application of the legislative will appears 
to be the basis of certain decisions. Each 
case presents its own facts, which prompt the 
particular judicial utterances, and the method 
of reasoning which results in the judgment. 
An examination of cases determined will best 
show what the courts have in fact sanctioned 
or condemned, and thus enable the diligent 
searcher to deduce the rule which may be 
applied justly to the case in hand. 

2. Illustrative Cases and Reasoning to Sup- 
port.—An ordinance of Baltimore was con- 
demned which committed to the mayor the 
power to notify every person who employed a 
steam engine in the prosecution of any busi- 
ness in the city to cease to do so, and com- 
pelling the removal, and which provided com- 
pulsory fines for every day’s disobedience of 
such order or notice of removal. Obviously, 
such ordinance renders the mayor’s power 
over the use of steam in the city practically 
absolute, so that he may forbid its use alto- 
gether. Andif he should not choose to do 
this, but only to act in particular cases, there 
is nothing in the ordinance to guide or control 
his action. It lays down no rules by which 
its impartial execution can be secured or 
partiality and oppression prevented. ‘‘It 1s 
clear,’’ says the court, ‘‘that giving and en- 
forcing these notices may, and quite likely 
will, bring ruin to the business of those 
against whom they are directed, while others 
from whom they are withheld may be actually 
benefitted by what is thus done to their 
neighbors, and when we remember that this 
action or non-action may proceed from enmity 
or prejudice, from partisan zeal or animosity, 
from favoritism and other improper influ- 
ences and motives easy of concealment and 
difficult to be detected and exposed, it be- 
comes unnecessary to suggest or comment 
upon the injustice capable of being wrought 
under cover of such a power, for that becomes 
apparent to every one who gives to the sub- 





ject a moment’s consideration. In fact, an 
ordinance which clothes a single individual 
with such power, hardly falls within the do- 
main of law and we are constrained to pro- 
nounce it inoperative and void.’’? This may 
be regarded as a leading case. It is constantly 
cited, frequently followed, and sometimes 
distinguished when it is relied upon, if in the 
opinion of the court it ig inapplicable. It is 
clear that the particular facts of this case 
provoked the broad statement contained in 
the above quotation. This must be remem- 
bered when the case is invoked as authority. 
A municipal ordinance declaring it unlaw- 
ful to run a street car not equipped with a 


- designated fender, ‘‘or some other fender 


equally as good, to be approved by the common 
council vr its street committee,’’ fails to estab- 
lish a uniform rule of action and is therefore 
unauthorized. The ordinance attempts to vest 
in the common council and its street committee 
an arbitrary discretion which they may exer- 
cise or not at their pleasure. In a word, they 
have the power, under the express terms of 
the ordinance, to approve a fender for use by 
one street railroad company, and refuse ap- 
proval of the same fender for use by another 
company under the same circumstances and 
conditions. ‘‘They also have the power,’’ 
remarked the court, ‘‘to approve one or more 
fenders, and refuse approval of other fenders 
equally as good or better, whether made by 
the street railroad company or some one else, 
thus arbitrarily discriminating in favor of 
some manufacturers and against others. It is 
the fact that said officers have the power to 
do this, and not that they will do so, that 
renders the ordinance invalid.’’*® 

An ordinance is bad which makes it unlaw- 
ful to store petroleum, naptha, benzine, gaso- 
line, coal oit, or any inflammable or explosive 
oils within the municipal limits (in quantities 
greater than five barrels at a time), except 
upon presentation of a written petition to the 
common council at a regular meeting, setting 
forth named information respecting location, 
building, manner and kind of vessels, the 
kind of oil and the purpose of keeping the 
same, which petition asking the privilege of 
keeping such oil may be granted or not as the 


2 Baltimore v. Radecke, 49 Md, 217, 230, 231, 38 Am. 
Rep. 2389. 

3 Elkhart v. Murray, 165 Ind. 304, 307, 1L. R. A. 
(N. S.) 940. 
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council may see fit, and which permission may 
be revoked at any time by the council at the 
option of the council. The court said: ‘‘It 
will be observed that this ordinance does not 
establish any general rules for the storage of 
the substances proposed to be regulated, but 
reserves to itself, at regular meetings, the 
right to grant or refuse permission to 
keep and store such oil, dependent upon 
whether it at such times deems the location 
and buildings suitable for such purpose, and 
the person presenting the petition ‘a proper 
person.’ It further provides that the petition 
when granted ‘may be revoked at any time 
at the option ofthe council.’ Language better 
calculated to enable the common council to 
arbitrarily control the business, without any 
fixed or known rules, can not well be imag- 
ined. The business of keeping, storing and 
dealing in such oils is a legitimate business, 
and every citizen has an inherent right to en- 
gage in the business upon equal terms with 
any other citizen.’’4 

The language of the Supreme Court of In- 
diana, in declaring void an ordinance relating 
to the establishment of hospitals clearly states 
the reasons supporting the controlling rule. 
The character of the ordinance sufficiently 
appears from the part of the opinion quoted: 
‘*Without any provision as to the location or 
management of hospitals, the ordinance at- 
tempts to make it unlawful for aay one to 
establish or conduct one without a livense or 
permit from the common council and board of 
aldermen; and the granting or refusal of the 
license or permit is not governed by any pre- 
scribed rules, but rests in such case in the 
uncontrolled discretion of the common coun- 
cil and board of aldermen. It is apparent 
that under the ordinance, if valid, the com- 
mon council and board of aldermen have the 
power to grant or refuse the license in any 
given case at their mere pleasure; and that 
no one can conduct or maintain a hospital 
within the city, however harmless or beneficial 
it might be, except by the consent of the 
common council and board of aldermen. It is 
not necessary to suppose that the common 
council and board of aldermen would abuse 
the power thus assumed by them, to grant or 
refuse the license, as they might think proper, 
or that they would exercise it otherwise than 


4 Richmond v. Dudley, 129 Ind. 112, 114, 115,13 L. R. 
A. 587, 28 Am. St. Rep. 180, 28 N. E. Rep. 312. 





as they might think for the public good. It is 
sufficient to say that if the ordinance is valid, 
the common council and board of aldermen 
have it in their power to grant one person a 
license and refuse another under the same 
circumstances. No law could be valid whick 
by its terms would authorize the passage of 
such an ordinance. The Bill of Rights pro- 
vides that the general assembly shall not grant 
to any citizen or class of citizens, privileges 
or immunities which upon the same terms, 
shall not equally belong to all citizens. What 
the legislature can not do directly in this re- 
spect, it can not authorize a municipal cor- 
poration to do.’’ 

3. The Rule Applied to Ordinances Relat- 
ing to Licenses and Permits.—An ordinance 
requiring a license for carrying on the business 
of roller skating, and providing that such 
license should be issued upon the payment 
into the city treasury of such sum of money 
‘‘as the mayor or common council shall 
determine in each particular case,’’ is bad, 
because it lodges adiscretion in the mayor 
or common council asto the amount to be 
charged.® Likewise an ordinance is void 
which permits the licensee to determine the 
time that the license will be in force.’ And 
an ordinance regulating peddling and dele- 
gating to the mayor the power to fix the 
license at not less than a sum named nor more 
than a higher amount for a specified period is 
unwarranted, since jt delegates illegally to the 
mayor legislative power.* But the ordinance 
may authorize the mayor to issue the license 
on terms therein specified.? Ordinances of 
this nature may confer upon designated 
officers the power to determine the character 
of the persons to whom licenses are to be 
given.’° Thus in California an ordinance, 
which required the application for the license 


5 Bessonies v. Indianapolis, 71 Ind. 189, 196, 197. 

6 Bills v. Goshen, 117 Ind. 221, 3 L. R. A. 261, 20 N, 
E. Rep. 115. 

7 Darling v. St. Paul, 19 Minn. 389, 392. 

8 State Center v. Barenstein, 66 Iowa, 249, 283 N. W. 
Rep. 652; Trenton v. Clayton, 50 Mo. App. 535. Com- 
pare, Decorah vy. Dustan, 38 Iowa, 96; Jn re Christen- 
sen, 43 Fed. Rep. 243. 

® Bradley v. Rochester, 54 Hun (N. Y.), 140, 7 N. Y. 
Supp. 237; Com. v. Sotkley, 12 Phila. (Pa.) 316; State 
v. Redmon, 43 Minn. 250, 45 N. W. Rep. 232; Gundling 
v. Chicago, 176 Ill. 340, 52 N. E. Rep. 44, 48 L. R.A. 
230 ; Swarth v. People, 109 Ill. 621. 

10 Brooklyn v. Breslin, 57 N. Y.591; Child v. Bemus, 
17 R. I. 280, 12 L. R. A. 557, 21 Atl. Rep. 539. Compare, 
State v. Fiske, 9 R. I. 94. 
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to be indorsed by five persons and which 
conferred upon such named municipal offi- 
cers power to pass upon the applicant’s moral 
character was sustained.!! But in Massa- 
chusetts, an ordinance permitting the board 
of aldermen to exercise discretion in granting 
or refusing the permit for the erection of a 
build.ng, within a fire district, was held in- 
valid.!? And ordinances have been con- 
demned which required permission by the 
council to erect a slaughter house or dairy.!® 

An ordinance creating a pleasure driveway 
which forbids the use of heavy vehicles thereon 
except ‘tupon special permission’’ of the board 
of trustees, without prescribing any general 
condition upon which such permission shall be 
granted, was declared by the Supreme Court 
of Illinois unreasonable and void, because it 
vested the board with arbitrary power. The 
court said: ‘‘*The discretion is lodged with 
the board to permit or not permit traffic ve- 
hicles to be used upon the boulevard. * * * 
It prohibits that -which is, in itself and asa 
general thing, perfectly lawful, and leaves the 
power of permitting or forbidding the use of 
traffic teams upon the boulevard to an unregu- 
lated official discretion, when the whole matter 
should be regulated by permanent local pro- 
visions operating generally and impartially. 
The ordinance is not general in its operation. 
It does not affect all citizens alike, who use 
traffic vehicles. 1t is only persons driving 
traffic vehicles upon the boulevard without the 
permission of the board * * * who are sub- 
ject to the penalties. * * * The ordinance 
in no way regulates or controls the discretion 
vested thereby in the board. It prescribes 
no conditions upon which the special permis- 
sion of the board is tobe granted. Thus, the 
board is clothed with the right to grant the 
privilege to some, and w deny it to others. 
Ordinances which thus invest a city council or 
a board of trustees with a discretion whicu is 
purely arbitrary, and which may be exercised 
in the interest of a favored few, are unreason- 
able and invalid. The ordinance should have 
established a rule by which its impartial en- 
forcement could be secured. This position is 
sustained by the weight of authority.”’'4 A 


11 In re Bickerstaff, 70 Cal. 35, 11 Pac. Rep. 393. 

12 Newton v. Belger, 143 Mass. 598, 10 N. E. Rep. 
464. 

13 Barther v. New Orleans, 24 Fed. Rep. 563; State 
v. Mahner, 43 La. Ann. 496, 9 So. Rep. 480. 

14 Cicero Lumber Co. v. Cicero, 176 Ill. 9, 27,68 Am. 
St. Rep. 155, 42 L. R. A. 696, 51 N. E. Rep. 758. 
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state statute was held void which provided 
that the board of pharmacy may, ‘‘in their dis- 
cretion’’ issue permits to persons engaged in 
business in villages or other localities to sell 
domestic remedies and proprietary medi- 
cines.!® 

The Supreme Court of the United States 
declared unconstitutional an ordinance regu- 
lating the laundry business, which conferred 
upon the municipal authorities arbitrary pow- 
er, at their own will and pleasure, and without 
regard to discretion in the legal sense of the 
term to give or withhold consent as to persons 
or places irrespective of the competency of 
the persons applying, or the propriety of the 
place selected for conducting the business. 
The court pointed out that the ordinance dif- 
fered ‘‘from the not unusual case, where discre- 
tion is lodged by law in public officers or bodies 
to grant or withhold licenses to keep taverns, 
or places for the sale of spirituous liquors, 
and the like, when one of the conditions is 
that the applicant shall be a fit person for the 
exercise of the privilege, because in such 
cases the fact of fitness is submitted to the 
judgment of the officer, and calls for the ex- 
ercise of a discretion of a judicial nature.’’!°® 

In a subseqent case relating to an ordinance 
regulating the sale of cigarettes, this court 
approved the above quotation and applied the 
rule stated. The nature of the ordinance ap- 
pears from the following language of the 
court: ‘*The ordinance in question here 
does not grant to the mayor arbitrary power 
such as is described in the above mentioned 
laundry case, but the provision is similar to 
that mentioned in the foregoing extract from 
the opinion in that case. In the case at bar, 
the license is to be issued if the mayor is sat- 
isfied that the person applying is of good char- 
acter and reputation and a suitable person to 
be entrusted with the sale of cigarettes, pro- 
vided such applicant will file a bond as stated 
in the ordinance as a security that he will 
faithfully observe and obey the laws of the 
state and the ordinances of the city with ref- 
erence to cigarettes. ‘The mayor is bound to 
grant a license to every person fulfilling these 
conditions, and thus the fact of fitness is sub- 
mitted to the judgment of the officer, and it 


15 Noel v. People, 187 Ill. 587, 79 Am. St. Rep. 238, 
52 L. R. A. 287, 58 N. E. Rep. 616. 
16 Yick Wo v. Hopkins, 118 U. 8. 356. 
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calls for the exercise of a discretion of a judis 
cial nature by him.’’!? 

4. The Rule Applied to Permits to Parade 
Streets. —The judicial decisions are uniform in 
declaring that ordinances may provide rea- 
sonable regulations respecting the use of the 
streets and public ways for processions, pa- 
rades, etc. But the enforcement of such 
reguiation should not be permitted to rest 
alone upon official discretion. Thus an ord- 
inance which delegated tothe police depart- 
ment the power to grant permits for parades 
and processions, was held void by the Su- 
preme Court of Illinois, because it was a dele- 
gation of the legislative power of granting or 
refusing the permit.!° The Supreme Court 
of Michigan in holding void an ordinance 
which required the consent of the mayor or 
council to parade on streets, etc., said: 
‘*This by law is unreasonable, because it sup- 
presses what is in general perfectly lawful, 
and because it leaves the power of permitting 
or restraining processions and their courses to 
an unregulated official discretion when the 
whole matter, if regulated at all, must be by 
permitting legal provisions operating gener- 
ally and impartially.’’!* A like ordinance 
was declared void by the Supreme Court of 
Kansas.?° An ordinance which delegated to 
the board of police authority to adopt rules 
for the regulation of itinerant musicians in 
the streets and public places, was sustained 
in Massachusetts.?} 

5. The Rule Applied to Permits for Build- 
ings.—If the charter power is ample the muni- 
cipal corporation may require a certificate or 
permit, issued by a named officer or depart- 
ment as a condition precedent to the erection 
of new buildings or the material alterations 
or additions to buildings already erected.?? 
Thus, an ordinance of San Francisco forbid- 
ding the alteration or repair of any wooden 
building within named limits, without per- 
mission in writing signed by a majority of the 
fire wardens, and approved by a majority of 
the committee on fire department and the 


17 Gundling v. Chicago, 177 U. S. 183, 187. 

18 Chicago v. Trotter, 136 Ill. 430, 23 N. E. Rep. 359. 

19 In re Frazee, 63 Mich. 396, 30 N. W. Rep. 72. 

2 Anderson v. Wellington, 40 Kan. 173,2 L. R. A. 
110, 19 Pac. Rep. 719. See also State v. Dering, 


84 Wis. 585, 19 L. R. A. 858, 54 N. W. Rep. 1104. 

21 Com. v. Plasted, 148 Mass. 375,2 L. R. A. 142, 19 
N. E. Rep. 224. 

22 McQuillin, Mun. Ord., sec. 471. 





mayor was sustained. The court reasoned: 
“It is clear that a literal compliance with 
a regulation prohibiting the repairing of a 
wooden building might work, in some in- 
stances, useless hardship. The repair of a 
leaking roof or broken window would be 
necessary to the comfort and health of a 
family, without enhancing the danger which 
the framers of the ordinance sought to pro- 
vide against ; and repairs of a more extensive 
character might be made to particular houses, 
standing in particular localities, without in- 
creasing the fire risks. And it is especially 
clear that no general rule could be established 
beforehand that would meet the emergencies 
of individual cases. Therefore the power to 
give relief in particular instances is conferred 
on certain officers ; and it is not to be pre- 
sumed that they will exercise it wantonly, or 
for purposes of profit or oppression. Neither 
is the granting of permission in particular 
instances to be considered as the taking away 
of any right from those to whom such per- 
missions are not given. The latter would be 
in no better position if such permissions were 
given to none, or if there was no power to 
give them at all.’’? 

An ordinance which prescribes that before 
any person can erect any building or any 
addition thereto, within the corporate limits, 
he must first apply to and obtain from the 
city building inspector a permit, and who 
may grant or refuse such permit, and from 
whose decision there is no appeal, and which 
subjects such person to a penalty in case he 
builds without such permit, in the opinion of 
the Supreme Court of South Dakota, violates 
the constitutional rights of the citizen, because 
it makes the right of the owner of property to 
improve and use the same dependent upon the 
decision of the city building inspector. ?* 

6. When Discretion May be Conferred.— 
The Supreme Court of the United States held 
constitutional an ordinance forbidding the 
erection of any dairy or cow stable within 
the corporate limits without permission, by 
ordinance from the legislative department, 
and providing for such permission. ‘‘The 
question in each case is,’’ said the court, 


23 Ex parte Fiske, 72 Cal. 125, 127, 128,13 Pac. Rep. 
810, reviewing Barbier v. Connolly, 113 U. S. 27, and 
Soon Hing v. Crowley, 113 U.S. 703. 

24 Sioux Falls v. Kirby, 6S. Dak. 62, 68, 25 L. R. A. 
621, 60 N. W. Rep. 156. 
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‘‘whether the establishing of a dairy and cow 
stable is likely, in the hands of the applicant, 
to be a nuisance or not to the neighborhood, 
and to imperil or conduce to the health of its 
customers. As the dispensing power must 
be vested in some one, it is not easy to see 
why it may not properly be delegated to the 
municipal assembly which enacted the ord- 
inance. Of course, cases may be imagined 
where the power to issue permits may be 
abused and the permission accorded to social 
or political favorites and denied to others, 
who for reasons totally disconnected with the 
merits of the case are distasteful to the licens- 
ing power. Nosuch complaint, however, is 
made to the practical application of the law 
in this case, and we are led to infer that none 
such exists. We have no criticism to make 
of the principle of granting a license to one 
and denying it to another, and are bound to 
assume that the discrimination is made in the 
interest of the public, and upon conditions 
applying to the health and comfort of the 
neighborhood.’’?® 

The Supreme Court of North Carolina held 
valid a state statute which made it unlawful 
to use on a designated road a bicycle, or 
tricycle, cr other non-horse vehicle, without 
express permission of the superintendent of 
the road. Replying to the contention that the 
statute was bad because it committed to the 
arbitrary discretion of the superintendent to 
allow or disallow persons to use a bicycle, 
ete., on the road, the court observed: ‘*The 
discretion vested in the superintendent is not 
arbitrary. He is made the agent of the law, 
as well as superintendent, and he is bound to 
exercise the discretion vested in him honestly, 
fairly, reasonably and without prejudice or 


_ partiality, for the just purpose of effectuat- 


ing the intention of the statute. If there be 
times or seasons, or occasions when persons 
wishing to use bicycles or other like vehicles 
embraced by the prohibitory clause of the 
statute in question, it is his plain duty to al- 
low them todo so at such times. The au- 
thority is not his—he is simply made the 
agent of the law for a lawful purpose, and he 
is amenable as such for any prostitution of 
the power so vested in him, and the creation 
of the discretion implies that there may be 


2 Fischer y. St. Louis, 194 U. S. 361, 371, affirming 
167 Mo. 654, 67 S. W. Rep. 872, which was approved 
in St. Louis v. Schefe, 167 Mo. 666, 67 S. W. Rep. 1100. 





occasions, or times, or seasons, when bicycles 
may be used on the road. It not infre- 
quently happens that statutes require particu- 
lar things to be done, or not to be done, that 
must be made to depend upon the judgment 
—discretion—of a designated agent or com- 
missioner, or officer, and the discretion in 
such case is not arbitrary—it is lawful, and 
must be lawfully exercised.’’? ° 

An ordinance which made the privilege of 
moving buildings on the streets dependent on 
the written permission of the mayor or other 
named officer was sustained by the Supreme 
Court of Utah. The use of streets for this 
purpose is not an ordinary one. The right 
to use the public highways in the usual way 
exists, but the privilege of using the streets 
for the purpose in question can not be claimed 
as a matter of right. Obviously the privi- 
lege is subject to reasonable regulation. Dis- 
cretion as to the times and occasions when 
the moving of the building might be permit- 
ted with safety should be lodged somewhere. 
No rigid rule can be established in populous 
communities. As the court said: ‘‘No hu- 
man foresight could, with any degree of ac- 
curacy, determine and schedule the occasions 
and circumstances which would entitle a citi- 
zen to use a highway in any extraordinary 
manner, by moving a building into and upon 
the same.’’ Thus it is apparent that a regu- 
lation of this character is reasonable and rests 
upon the ground of necessity.?? 

EvGEene McQUILLIN. 

St. Louis, Mo. 

26 State v. Yopp, 97 N. Car. 477, 482, 483, 2 Am. St. 
Rep. 305, 2 S. E. Rep. 458, distinguishing Yick Wo v. 


Hopkins, 118 U.S. 356, and Baltimore v. Radecke, 49 


Md. 217. 
27 Eureka City v. Wilson, 15 Utah, 53, 62, 62 Am. St. 


Rep. 904, 48 Pac. Rep. 150. 








TRUSTS—DISTINCTION BETWEEN CAPITAL 
AND INCOME IN CASE OF DIVIDENDS ON 
CORKPORATE STOCKS. 


HOLBROOK v. HOLBROOK. 





Supreme Court of New Hampshire, March 6, 1907. 

A will provided that certain shares of bank stock 
should be held in trust, and that the income should 
be paid to testatrix’s nephew during Jife. Upon the 
termination of the life estate the property was to pass 
to remaindermen. Five years after testatrix’s death 
the directors of the bank declared aspecial dividend of 
100 per cent., and the stockholders voted to double its 
capital stock, giving the stockholders the privilege o 
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subscribing for the new stock at par and of paying for 
the same with the special dividend. The transaction 
constituted a distribution of surplus earnings, a part 
of which accumulated after the trust was created. 
Held, that the trustee should make such a division of 
the stock or their proceeds as would give the life 
tenant such part as was equivalent to his interest in 
the surplus earnings that accrued subsequent to the 
creation of the trust, and that the balance should be 
added to the corpus. 

The trustee also held under the same trust shares 
ina bank which increased its capital stock one-half 
and gave its stockholders the right to subscribe, at $300 
a share, for one share, of new stock for every two 
shares of the old owned by them. Surplus earnings to 
an amount greater than the value of all the rights had 
accumulated since the creation of the trust. Held, 
that the right to subscribe should be considered a dis- 
tribution of income unless some part of the value of 
such right was due to surplus earnings that accrued 
prior to the creation of the trust or to natural growth 
and increase in the value of the corporate plant and 
business. 


BINGHAM, J.: The petitioner is the trustee 
under a will and asks to be instructed as to the 
disposition to be made of certain trust funds. By 
the fifteenth clause of the will the testatrix pro- 
vided that 46 shares of the Keene capital stock of 
the National Bank and 30 shares of the Park Na- 
tional Bank should be held in trust, and that the 
trustee should pay the income thereof as it be- 
came due to the testatrix’s nephew during his 
life. The trustee was not to dispose of any of the 
stocks comprising the trust fund, nor make any 
new investment from the proceeds of stock sold 
without the written consent of the lifetenant. It 
was further provided that in case any of the 
stocks were disposed of before the decease of the 
testatrix an amount equal to the proceeds should 
be invested by the trustee, with the written con- 
sent of the life tenant, and placed with the re- 
mainder of <he original trust fund. Upon the 
termination of the life estate there was a provis- 
ion disposing of the property to remaindermen. 
The testatrix died in 1900. February 14, 1905, 
the directors of the Keene National Bank de- 
clared a special dividend of 100 per cent., and on 
the same day its stockholders voted to double its 
capital stock, giving the stockholders the privi- 
lege of subscribing for the new stock at par and 
of paying for the same with the special dividend. 
It was the purpose of the bank to increase its 
fixed capital and thus enable it to make larger 
loans. All the stockholders, including the trus- 
tee, took the new stock. It was found that 
the above transaction constituted a distribution 
of the surplus earnings of the bank, a partof 
which accumulated after the trust was created. 

The remaindermen contend that the trans- 
action wasin substance a stock dividend, and 
that, notwithstanding the foregoing finding, the 
new stock is capital, and not income; also, that 
the testatrix’s will discloses that she intended the 
life tenant should receive as income only such 
earnings as were declared as ordinary dividends. 
But we are of the opinion that their contention 





cannot be supported. The votes of the corpora- 
tion left the stockholders at liberty to take and 
retain the cash dividend, or to take the new 
stock and treat the dividend as payment for it; 
and, where such is the case, it cannot be said to 
be astock dividend, either in form or effect. 
Davis v. Jackson, 152 Mass. 58, 60, 25 N. E. Rep. 
21,23 Am. St. Rep. 801. The testatrix made no 
distinction in her will between ordinary and ex- 
traordinary dividends in the distribution of the 
income. Whatever was income of the trust fund 
she declared should be paid by the trustee to her 
nephew during his life, without regard to the 
form in which it was distributed. Nothing was 
said showing that she intended that any of it 
should go to the remaindermen. As the dividend 
that was declared was a cish dividend and issued 
out of surplus earnings, the material question is: 
What constituted the trust fund, the earnings of 
which, upon a distribution to stockholders, be- 
longed to the life tenant as income? 

In Lord v. Brooks, 52 N. H. 72, this was the 
very question before the court; and it was held 
that the surplus earnings of a corporation that 
were not divided at the date of the trust deed 
belonged to the corpus of the trust as a part of 
the capital of the trust fund, and that dividends 
declared out of surplus earnings that had ac- 
crued since the date of the trust deed were in- 
come for the life tenant. This result was reached 
by construing the trust deed and ascertaining the 
intention of the creator of the trust. The con- 
struction placed upon the deed in that case ap- 
plies with equal force to the provisions of the will 
here under consideration. Moreover, the will 
furnishes additional evidence leading to the sane 
conclusion, for it provides, in case of a sale of any 
of the stocks before the testatrix’s decease, that 
an amount equal to the ‘proceeds from said 
stocks’”’ shall be invested ‘‘and placed with the 
remainder of the original trust fund.’’ This 
provision clearly indicates that the testatrix in- 
tended that profits representing earnings made 
prior to the creation of the trust should be added 
to and forma part of the corpus of the trust. 
While it is found that the bank’s action consti- 
tuted ‘ta distribution of the surplus earnings of 
the bank, a part of which accumulated after the 
trust went into effect,’ it is not found what that 
part is. Upon a further hearing this fact may be 
ascertained. The trustee should then be directed 
to make such a division of the stocks or their 
proceeds as will give the life tenant such part of 
the stocks or proceeds as is equivalent to his in- 
tereat in the surplus earnings that accrued subse- 
quent to the creation of the trust. The balance 
should be added to the corpus. Lord v. Brooks, 
supra; Pierce v. Burroughs, 58 N. H. 302, 303. 

We are also of the opinion that if the action on 
the part of the bank wasa declaration of a stock 
and not of a cash dividend, our conclusion would 
not be difterent, in view of the finding that a part 
of the dividend came out of surplus earnings 
which accumulated after the trust fund went into 
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effect. As we have seen, the method pursued by 
this courtin determining whether a given divi- 
dend is capital or income, there being no express 
provision as to the matter in the instrument, is to 
inquire into the actual nature and source of the 
dividend. If itis found to represent surplus 
earnings of the business that have accrued since 
the creation of the trust, itis to be regarded as 
income, and as belonging to the lifetenant. If it 
is found to represent earnings that accrued prior 
to the creation of the trust, it is capital, and be- 
longs to the corpus of the trust. Lord v. Brooks, 
supra. And ifit is found, in whole or in part. to 
represent the natural growth and increase in the 
value of the corporate plant and business, whether 
that growth and increase took place before or 
after the trust was created, it is also to that ex- 
tent capital. Jones v. Railroad, 67 N. H. 234, 
241, 30 Atl. Rep. 614, 68 Am. St. Rep. 650; Van 
Blarcom v. Dager, 31 N. J. Eq. 783, 794; Hite’s 
Devisees v. Hite’s Executor, 93 Ky. 257, 267, 20 S. 
W. Rep. 778, 19L. R.A. 173, 40 Am. St. Rep. 
189. As the court in making the inquiry concerns 
itself with the substance of the transaction, 
and not the form in which the éor- 
poration has seen fit to clothe it, the fact 
that a dividend is distributed in cash or stock 
is of little, if any, importance in determining 
whether it is capital or income. ‘The inquiry is 
largely one of fact, and the dividend is capital or 
income as the fact discloses into which of the 
above-enumerated classes it falls. That is the 
logic of the decision in Lord vy. Brooks, and is 
supported by the great weight of authority in this 
country. McLouth v. Hunt, 154 N. Y. 179, 48 N. 
E. Rep. 548, 39 L. R. A. 230; Ashhurst v. Field’s 
Admr., 26 N. J. Eq. 41; Earp’s Appeal, 28 Pa. 
368; Smith’s Estate, 140 Pa. 344, 21 Atl. Rep. 438, 
23 Am. St. Rep. 237; ‘Thomas v. Gregg, 78 Md. 
545, 28 Atl. Rep. 565,44 Am. St. Rep. 310; Hite’s 
Devisees v. Hite’s Executor, 93 Ky. 257, 264, 20 
S. W. Rep. 778, 19 L. R. A. 173, 40 Am. St. Rep. 
189; Pritchitt v. Trust Co., 96 Tenn. 472, 36 8. 
W. Rep. 1064, 33 L. R. A. 856. [If the decision in 
Quinn v. Madigan, 65 N. H. 8,17 Atl. Rep. 976, 
so far as it relates to this question, cannot be sup- 
ported on other grounds than those suggested in 
the opinion, it is in conflict with Lord v. Brooks 
and with the decision in this case, and is over- 
ruled. 

In 1903 the Park National Bank increased its 
capital stock one-half, and gave its stockholders 
the right to subscribe, at $300 a share, for one 
share of new stock for every two shares of the old 
owned by them. The right to subscribe fora 
share of the new stock was worth upwards of 
$100, and surplus earnings to an amount greater 
than the value of all the rights had accumulated 
since the creation of the trust and before 1903. 
The trustee subscribed for the 15 shares of new 
stock to which the trust was entitled, took the 
certificate in his name as trustee, and borrowed 
the money to pay for the stock on a note signed 
by him as trustee. Three thousand dollars has 





been paid on the note out of the income belong- 
ing to the life tenant. This was done with the 
consent of the life tenant. The remaidermen con- 
tend that the rights to the new stock are capital 
and belong to the corpus. It has been held in 
this state that in the absence of evidence showing 
the fact, there is a presumption that the right to 
take new stock, if of value, is capital, and belongs 
to the corpus (Peirce v. Burroughs, 58 N. H. 302; 
Law v. Alley, 67 N. H. 93, 29 Atl. Rep. 636; 
Walker v. Walker, 68 N. H. 407, 39 Atl. Rep. 
432) ; also, that there is a presumption that divi- 
dends made payable in cash are income (Walker 
v. Walker, supra); and that stock dividends are 
presumptively capital. Law v. Alley, supra. 
Whether there is any reason for invoking a pre- 
sumption in any of these cases, other than one of 
convenience, we need not inquire; for, if there is 
a presumption that the right to take new stock is 


‘capital, and belongs to the corpus, it 1s of no con- 


sequence in this case, since it is found that the 
rights in question represent surplus earnings that 
have accrued since the trust arose. By reason of 
this finding it would seem that the presumption 
was not only of no consequence in this case, but 
that the value of the rights was not due to sur- 
plus earnings that accrued prior to 1900, or to ac- 
tual growth and increase in the value of the cor- 
porate plant and business. If this interpretation 
of the case is correct, it is hard to see why the 
giving of the rights to stockholders should not be 
considered a distribution of income, the same as 
the giving of stock is in the case of a stock divi- 
dend, provided it is shown that the rights repre- 
sent net earnings that have accrued during the 
term of the life tenant. And, whenthe distribu- 
tion is in the form of stock rights, the argument 
that it may be difficult to ascertain whether they 
in fact represent income or capital is of no greater 
weight than when the distribution is in the form 
of a stock dividend. The object of the inquiry in 
each case is to do justice by the parties and effec- 
tuate the intention of the creator of the trust. If 
this interpretation of the case is ineorrect, and 
upon a further hearing it should be made to 
appear that some part of the value of the rights 
was due to surplus earnings that accrued prior to 
the creation of the trust, or to natural growth and 
increase in the value of the corporate plant and 
business, then the trustee should be directed to 
make such disposition of the stocks or their pro- 
ceeds as will repay the life tenant for the sums 
advanced by him in purchasing the stock and 
such further sums as any value in the rigtts is 
due to surplus earnings that accrued between 
1900 and 1903, and the balance should be held by 
him as a part of the corpus; otherwise, the trustee 
should be directed to deliver the stock to the life 
tenant upon payment of the balance due on the 
note. , 

We are aware that the conclusion reached on 
this branch of the case is not in accord with the 
decisions in many jurisdictions. Atkins v. Al- 
bree, 12 Allen (Mass.), 359; Greene v. Smith, 17 
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R. I. 28,19 Atl. Rep. 1081; Brinley v. Grou, 50 
Conn. 66, 47 Am. Rep. 618; Jn re Kernochan, 104 
N.Y. 618, 630, 11 N. E. Rep. 149; Smith’s Estate, 
140 Pa. 344, 21 Atl. Rep. 438, 23 Am. St. Rep. 
237; Hite’s Devisees v. Hite’s Executor, 93 Ky. 
257, 267, 20 S. W. Rep. 778,19 L. R. A. 173, 40 
Am. St. Rep. 189; 2 Cook Corp. (2d Ed.), 559. 
But the principle involved in the equitable doc- 
trine of looking at the substance rather than the 
form of the transaction is of general application, 
and logically includes within its scope the ascer- 
tainment of the rights of life tenant and re- 
maindermen in corporate distributions when 
made in the form of stock rights, as when made 
in cash orstock. In Pennsylvania the courts have 
applied the equitable doctrine in determining the 
rights of life tenants and remaindermen in cash 
and stock dividends, but it would seem that they 
have failed to apply it in its integrity where sub- 
scription rights were involved. The decision in 
Biddle’s Appeal, 99 Pa. 278, however, may be in 
harmdny with the decision in this case; for, al- 
though the subscription rights there in controversy 
were of value and represented surplus earnings, 
it was not shown that any of those earnings ac- 
crued between the date of the death of the testa- 
trix and the granting of the subscription rights. 
In Moss’ Appeal, 83 Pa. St. 268, the same finding 
was wanting, but the reasons advanced for hold- 
ing the rights to be capital, and not income, were 
such as one would expect to find in jurisdictions 
where the courts look to the form, and not the 
substance, of the action of the corporation. ‘The 
justice who delivered the opinion in that case 
seemed to think that the decision in Earp’s Ap- 
peal, supra, proceeded upon the ground that the 
corporation recognized the transaction (the issu- 
ing of a stock dividend) as a ‘‘distribution of 
profits,’ and that that was the crucial distinction 
between that case and the one he was consider- 
ing. , But this is the argument of courts in juris- 
dictions that look to the form, and not the sub- 
stance, of the act ofthe corporation. In Wilt- 
bank's Appeal, 64 Pa. 256, 3 Am. Rep. 585, it was 
held that the value of the rights was income. 
This decision proceeded upon the ground that, if 
the value of the rights represented profits that 
accrued after the trust arose, the issuing of the 
righ s was in substance a distribution of profits; 
and that, as the value of the old stock at the time 
the trust came into existence was not dimin- 
ished by the issuing of the new stock, the 
rights necessarily represented protits, and were 
income. But it seems to us that this decision 
overlooks one important feature, and that is that, 
while the rights may represent profits since the 
trust arose, those profits are not necessarily sur- 
plus earnings, but may to some extent represent 
the natural growth and increase of the corporate 
plant, in which case, as we have seen, they would 
to that extent be principal, and not income. 
Case discharged. All concurred. , 





Nore.—Apportionment of Stock and Cash Divi- 
dends Between Life Tenant and Remainderman.—In 
the first subdivision of this very valuable opinion by 
the Supreme Court of New Hampshire, we havea 
very clear, concise and accurate expression of 
what is known as the American rule in deter- 
mining whether a dividend on corporate stock is 
income or capital as between life tenant and 
remainderman, to-wit, that the sources of the 
dividend whether in cash or in steck are to be care- 
fully determined by the introduction of proper evi- 
dence, and that part of the surplus earnings repre- 
sented by the dividend which were earned prior to the 
inception of the life tenant’s interest will be held to be- 
long to the corpus of the estate and that part of the sur- 
plus earnings which were earned subsequent to such 
time will be held to belong to the life tenant.. And 
this rule obtains whether the dividend is in stock or 
in eash, and whether ordinary or extraordinary. 
Earp’s Appeal, 28 Pa. 368, is the leading case and the 
rule thus first announced in Pennsylvania is sometimes 
called the Pennsylvania rule. But it is more properly 
called the American rule as distinguished from the 
English rule which we shall cali attention to pres- 
ently, for the reason that witha few exceptions it is 
the rule now obtaining in the great majority of the 
states. McLouth v. Hunt, 154 N. Y. 179; [ite v. 
Hite, 93 Ky. 257; Thomas v. Greggs, 78 Md. 285; Lord 
v. Brooks, 52 N. H. 72; Ashhurst v. Field, 26 N. J. 
Eq. 1; Cobb y. Fant, 36S. Car.1; Pritchett v. Nash- 
ville Trust Co., 96 Tenn. 472. See exhaustive resume 
of authorities by Seymour D. Thompson in 55 Cent. 
L. J. 444. The Massachusetts rule, followed in 
Rhode Island and Georgia, avoids all the difficulties of 
the Pennsylvania rule by simply regarding cash divi- 
dends as belonging to the life tenant, and stock divi- 
dends as belonging to the remainderman. Minot v. 
Paine, 99 Mass. 101, is the leading case which an- 
nounces this rule and is followed in subsequent cases 
in the states already named. Mullen v. Guerrard, 67 
Ga. 284; Parker v. Mason, 8 R. I. 427; Green v. 
Smith, 17 R. I. 28. The Englishrule is still different. 
This rule pays no attention to the sources of the divi- 
dend as in the case of the American rule, nor does it 
regard as of any importance the fact whether the divi- 
dend is in stock or in cash, but seizes upon the dis- 
tinction as of special consequence, whether the divi- 
dend whetherin stock orca hisordinary or extraordi- 
nary; an ordinary dividend going to the life tenant 
while an extraordinary dividend goes to the remain- 
derman. The Massachusetts and English rules, while 
more simple in application, are absolutely ineffective to 
render substantial justice, and create considerable lack 
of confidence on the part ofthe courts, in endeavoring 
to apply them impartially. Indeed the courts in Massa- 
chusetts have so limited the rule as first announced 
in that state that it quite approximates the results at- 
tained by the American rule. Out of all this confus- 
ion and uncertainty the common sensé declaration in 
the case of Lang v. Lang’s kxecutor, 57 N. J. Eq. 325, 
holding that adividend should be apportioned be- 
tween the life tenant and remainderman in propor- 
tion to the time between the last dividend and the in- 
ception of the life interest and the time between the 
vesting of the life interest and the next declaration of 
dividend, stands out harmoniously. The court said: 
“We think that where a dividend is declared out of 
the earnings, the reasonable presumption is that those 
earnings have been made uniformly, day by day, 
since the last similar dividend was declared, leaving 
the parties in interest at liberty to show that the earn- 
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ings were really made differently. This will afford a 
practical rule for trustees who receive such a divi- 
dend, and if they act onthe presumption, without 
notice to the contrary, either from the parties or by 
the circumstances, they will be protected. So also, 
they should be allowed to presume that dividends 
are out of the earnings, unless like notice shall charge 
them to the contrary.” 

Premiums and Rights of Subscription Accruing 
and Profits Arising from Options to Take New 
Shares.—Under this second subdivision of the opin- 
ion in the principal case, that relating to the right of 
the trustee in behalf of the life tenant to subscribe to 
the increase in the capital stock of the Paris National 
Bank, the court in the principal case utterly ignores 
all previous adjudications and blazes a new path 
through the confusing maze of contradictions which 
cloud the horizon of the law in its attempt to solve 
the difficult questions arising out of the apportion- 
ment of the increase or earnings of corporate stock, 
as between life tenant and remaindermen. Aside 
from the soundness of this portion of the 
court’s Opinion it is indeed refreshing to note 
the spirit of independence manifested in the 


face of an overwhelming weight of authority. 
To brand as error decisions of such great 


appellate justices as Bigelow of Massachusetts in 
Akins v. Albree, 12 Allen, 359, and Paxson of Penn- 
sylvania, in Moss’ Appeal, 83 Pa. St. 264, and Pardee 
of Connecticut in Brinley v. Grou, 50 Conn. 66, and 
the host of lesser lights in the galaxy of American 
appellate judges who have followed these decisions, is 
on the part of the New Hampshire Supreme Court a 
conspicuously bold assertion and will challenge 
prompt attention and severe investigation on the part 
of the entire profession in proportion to the import- 
ance of the rule, long thought to be established, but 
now rendered to some degree uncertain by a discord- 
ant note which breaks the harmony of American de- 
cisions on this question. 

Has the Supreme Court of New Hampshire an- 
nounced the correct solution of this difficult problem? 
After a most careful and thoughtful examination of 
the principles and authorities controlling the determi- 
nation of this question we are not prepared tosay that 
it has. 

In the Albree Case, supra, the Massachusetts court 
held that if new shares are created in the capital stock 
of a corporation, and the right to subscribe for new 
shares at par is given to the existing stockholders pro 
rata, and is valuable, and certain shares are held in 
trust to pay the income thereof to A, during life, with 
remainder to B, the amount received on the sale of 
the right to take the proportionate number of new 
shares is to be held in trust as capital, the interest or 
income whereof shall be paid to A during life, with 
remainder to B. As this case is the one which is cited 
and followed by every other American court which has 
approached the discussion of this question we quote 
from Justice Bigelow’s learned opinion as follows: 
‘The right of privilege to take new shares in a cor- 
poration upon an increase of the capital stock isa 
benefit or interest which attaches to the stock, not as 
profit or income derived from the prosecution of the 
corporate business but as inherent in the shares in 
their very creation. Itis true that the value of this 
right must always depend essentially on the success 
with which the operations of the corporation have 
been conducted, and on the prospect of future in- 
come and profits which the condition of the business 
of a corporation holds out to its stockholders. But 





this does not change the nature of the right or inter- 
est. Itis still an original incident or attribute ap- 
pertaining to each share; aright toa larger partici- 
pation or ownership in the capacity of the corporation 
to earn profits; and not the gain or income itself, ac- 
tually earned by the corporation.’”’ This case may 
well be said to be the leading case on this question 
and has been followed uniformly by the decisions. 
Brinley v. Grou, 50 Conn. 66; Goldsmith v. Swift, 25 
Hun (N. Y.), 201; Moss’ Appeal, 83 Pa. St. 264; Hite 
v. Hite, 98 Ky. 257, 20S. W. Rep. 778, 19 L. R. A. 178. 

We cannot but believe,that the safest and most 
practicable rule in cases of this kind is that sustained 
by the weight of authority. The fact that shares of 
stock increase in market value after the vesting of the 
estate of the life tenant does not give any interest in 
such increase in market value to the life tenant. His 
share of the general prosperity of the corporation is 
represented in the increased dividends andit is usually 
the case that increase in dividends are followed by in- 
erease in market value. Thus, the remainderman and 
life tenant share equally in the general improvement 
of the corporate business. And this rule shvuld ap- 
ply as well to new stock as to old stock, where such 
new atock is not in the nature of a dividend, but is 
solely intended to enlarge the capital. The premium 
attaching to such new shares is the same attaching to 
the old shares and merely represents the earning 
capacity of the new shares, in which earning capacity, 
however, the life tenant will still get his proportion- 
ate interest in the increased dividends. 








BOOK REVIEWS. 





ENCYCLOPEDIA OF EVIDENCE, VOLS. 8 AND 9. 

We are pleased to note that another great legal en- 
cyclopedic enterprise is successfully nearing comple- 
tion. The Encyclopedia of Evidence has now published 
volumes eight and nine, the former running from 
Kidnaping to New Trial and the latter from Non est 
Factum to Principal and Accessory. ; 

Volume 8 has some very excellent contributions, not 
the least noteworthy being the article on Landlord 
and Tenant, by Clark Ross Mohan, which treats very 
intelligently of the rules reiating to presumptions, 
and burdens of proof in actions affecting the relation 
of landlord and tenant. Another interesting article is 
a contribution by Glenda Burke Slaymaker, on the 
subject of Lost Instruments. Mr. Slaymaker, who is 
quite favorably known to readers of the CENTRAL 
Law JOURNAL because of his contributions to this 
periodical, has handled this subject in his usual per- 
spicuous style which makes his article very readable, 
while his accurate research will also make it profita- 
ble to any one who may have need to consult it. 
Charles A. Robbins writes a very fine article on the 
character of evidence required to prove malice, a very 
interesting and live question of lawand which often 
occasions attorneys with much criminal practice, con- 
siderable annoyance. The subject of Evidence in its 
relation to the great question of Master and Servant is 
splendidly handled by Edgar Sharp, while a most ex- 
haustive and valuable treatment of the subject of 
Mortgages in its relation to the evidence necessary to 
establish their validity is treated in a manner highly 
creditable by Glenda Burke Slaymaker. Charles M. 
Bufford handles the subject of Negligence in splendid 
style in 110 pages, while E. S. Page closes the volume 
with a dissertation on the subject of New Promise, 
and what is necessary to prove it. 
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Volume nine has a most valuable and suggestive ar- 
ticle on the subject of Objections, by Edward W. Tut- 
tle, which covers over one hundred pages, while 
Glenda Burke Slaymaker writes a very intelligent 
article on the subject of Officers. Probably the most 
valuable article in either volume is that by J. A. and 
H. C. Joyce on the important subject of Parol Evi- 
dence. Our examination discloses a most excellent 
and exhaustive analysis of this very confusing subject 
of law and a most accessible arrangement of the sub- 
divisions and citations. 

Volume 8 printed in one volume of 1003 pages and 
volume 9 printed in one volume of 978 pages, and 
both volumes published by the L. D. Powell Com - 
pany, Los Angeles, Cal. 








BOOKS RECEIVED. 





Report of the Twenty- ninth Annual Meeting of the 
American Bar Association. Held at St. Paul, 
Minn., August 29, 30 and 31, 1906. Part 2. Con- 
taining Proceedings of the Section of Legal Educa- 
tion, Section of Patent, Trade-Mark and Copyright 
Law, Association of American Law Schools, Confer- 
ence of Commissioners on Uniform State Laws. 
Philadelphia. Dando Printing and Publishing 
Company, 34 South Third street. 1906. 








HUMOR OF THE LAW. 





There is a custom in French jurisprudence that 
sanctions tke consultation by a judge, in provincial 
courts, with colleagues on the bench when sentence 
is to be passed upon certain classes of malefactors. 

“What ought weto give this rascal, brother?” a 
judge in the department of the Loire once asked the 
colleague on his right. 

“*T should say three years.”’ 

‘*What is your opinion, brother?” 
league on the left. 

“T should give him four years.” 

Whereupon the judge, assuming an air great be- 
nevolence, said: 

“Prisoner, not desiring to impose upon you a long 
and severe term of imprisonment, as I should have 
done if left to myself, I have consulted my learned 
brethren and shall take their advice. Seven years.”— 
Argonaut. 


This to the col- 
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1. ACCIDENT INSURANCE—Right of Beneficiary.—An 
insurer in an accident policy held liable to the death 
indemnity provided for, notwithstanding the payment 
to the insured of ua weekly benefit and his release of the 
insurer from further liability.—Graham v. Union Casu- 
alty & Surety Co., Mo., 97 8S. W. Rep. 614. 

2. ADVERSE POSSESSION—Religious Societies.—Trus- 
tees of church holding land by adverse possession held 
to have acquired good title which purchaser from them 
would be required to accept.— Regents of University of 
Maryland v. Trustees of Calvary M. E. Church South, Md., 
65 Atl. Rep. 398. 

3. APPEAL AND ERROR—Bill of Exceptions.—A flidavits 
of counsel cannot be considered to correct the record as 
to evidence, charge, and special requests to charge, not 
made part of the record by bill of exceptions.—Nashville 
Ry. & Light Co. v. Marlin, Tenn., 97 8S. W. Rep. 367. 

4. APPEAL AND ERROR—Bill of Exceptions.—The su- 
preme court will not consent to questions relating to the 
charge of the court outside of the ground specified in the 
exceptions.—Sears v. Duling, Vt.,65 Atl. Rep. 90. 

5. APPEAL AND ERROR—Conclusiveness of Findings.— 
There being evidence to sustain an allowance made by 
the trial court in an action for personal services, it will 
not be disturbed upon appeal.—Wright v. St. Louis 
Sugar Co., Mich., 109 N. W. Rep. 1062. 

6. APPEAL AND ERROR—Damages.—Failure to award 
damages on a supersedeas on Gismissal of the appeal held 
an error that might be corrected on a motion, though 
the time for filing petition for rehearing had ex- 
pired.—Nelson County v. City of Bardstown, Ky., 97 S. 
W. Rep. 765. 

7. APPEAL AND ERROR—Exclusion of Evidence.—W here 
it does not appear what the answer ofawitness would 
have been if a question had been allowed, there was no 
error in excluding the question.—Pond v. Pond’s Estate, 
Vt., 65 Atl. Rep. 97. 

8. APPEAL AND ERROR—Execution Sale.—In a suit by 
the purchaser of lands at execution sale to cancel a cer- 
tifieate of redemption as fraudulent held, that he could 
not be heard to claim a lien onthe land for money paid 
at the execution sale.—Carroll v. Hill Tract. Imp. Co., 
Wash., 87 Pac. Rep. 835. 

9. APPEAL AND ERROR—Instructions.— An objection to 
the refusal of the court to grant a peremptory instruction 
as requested held not sufficient to enable the party com- 
plaining to have the same reviewed on appeal.—Nash- 
ville, C. & St. L. Ry. v. Hayes, Tenn., 99S. W.Rep. 362. 

10. APPEAL AND ERROR—Necessity of Taking Excep- 
tions.—The court will not review the overruling of a mo- 
tion in arrest where no exception was taken tothe rul- 
ing.—Dunbar v. Central Vermont R. Co., Vt., 65 Atl. Rep 
528. 

11. APPEAL AND ERROR—Questions of Law.—A finding 
of the lower court which involves the construction of 
written agreements 1s not binding on appeal.—Pile v. 
Carpenter, Tenn., 99 8. W. Rep. 360. 

12. APPEAL AND ERROR—Review.— Where the only evi- 
dence to fixa date is the recollection of witnesses, the 
court will not revise the judgment of the jury.—Inhabi- 
tants of Town of Casco y. Inhabitants of Town of Lin- 
ington, Me., 65 Atl. Rep. 523. 

18. ATTACHMENT—Quashing.—Itiserrorto discharge 
an attachment where defendants are insolvent, and the 
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property attached is all the property subject to execu- 
tion, and at the sale by the sheriff it brings less than the 
amount of the judgment.—Lexington Brewing Uo. Vv. 
Goode & Co., Ky., 99S. W. Rep. 338. 

14. ATTORNEY AND CLIENT—Value of Services Rend- 
ered.—_Where defendant attempted to modify his con- 
tract with plaintiff, his attorney, plaintiff had a right to 
abandon the service.—Biszell v. Zorn, Mo., 99 8. W. Rep. 
458. 

15. BANKRUPTCY—Franudulent Conveyances.—A bank 
rupt’s trustee is entitled to sue to set aside a transfer 
fraudulent as against creditors, existing atthe time it was 
made, regardless of the rights of subsequent creditors. 
—Treseder v.'Burgor, Wis., 109 N. W. Rep. 957. 

16. BANKRUPTCY —Stay of Proceedings.—A statement 
of defendant’s counsel at the trial that defendant was in 
bankruptcy could not operate as a stay of proceedings. 
—McGowan vy. Bowman, Vt., 64 Atl. Rep. 1121. 

17. BANKS AND BANKING—Papers Submitted to Ex- 
aminer.—A paper exhibited toa person authorized to 
examine the condition of trust companies, held a “paper” 
within the meaning of Trust Companies Act 1899 (P. L. 
1899, p. 461), § 17, and if false and exhibited to the exam- 
iner with intent to deceive him the officers exhibiting it 
were guilty ofacrime under that section.—State v. 
Twining, N. J., 64 Atl. Rep. 1073. 

18. BENEFIT SOCIETIES—Action for Benefit.—An action 
onamutual benefit certificate issued to amember, held 
required to be brought by the legal representative 
of the member.—Morrill’s Adm’x y. Catholic Order of 
Foresters, Vt., 65 Atl. Rep. 256. 

19. BRIDGES—Defects.—Laws 1893, p. 47, ch. 59, § 1, 
making towns liable for damages caused by defects in 
bridges, held to include alltbat part of the way above 
the abutments or other essential portions ofthe struct- 
ure as well as the part spanning the depressions.—Wil- 
son v. Town of Barnstead, N. H., 65 Atl. Rep. 298. 


20. BROKERS — License Tax —Under their contracts 
with the owners of land and agreement between them- 
selves, in connection with other facts and circumstances, 
complainants held to be real estate dealers within the 
contemplation of Act 1901, pp. 200, 227, ch. 128, §§ 4, 14, 16. 
—Pile v. Carpenter, Tenn., 99S. W. Rep. 360. 


21. BUILDING AND LOAN ASSUCIATIONS—Insolvency.— 
Mortgagor on insoivency of building and loan associa- 
tion held entitled to set off against mortgage given to 
such association dues, premiums, and interest paid 
under the mortgage.—Preston v. Woodland, Md., 65 Atl. 
Rep. 336. 


22. CARRIERS — Failure to Deliver.—Where carrier 
failed to deliver freight damaged in its possession by an 
act of God, the damages were the value of the freight in 
its then condition.—Starr-Hardnett & Edmiston Co. v. 
Missouri, K.& T. Ry Co., Mo., 97 N. W. Rep. 959. 


23. CERTIORARI—Parties Entitled.—A person not a par- 
ty to a proceeding must, to review it by certiorari, show 
that the decision is directly against him or his property. 
—State v. Drake, Wis., 109 N. W. Rep. 982. 


24. CERTIORARI—Procedure.—The order of a justice 
who had allowed a writ of certiorari, striking out one of 
the reasons filed,/such reason attacking an ordinance 
which had been in existence over six years without be- 
ing questioned, was proper.—Seaside Realty & Im- 
provement Co. v. Atlantic City, N. J., 64 Atl. Rep. 1081. 


25. CH: TTEL MORTGAGES—Book Accounts.—A chattel 
mortgage may be madea lien on outstanding book ac- 
counts, and on such book accounts as shall thereafter 
become due to the mortgagor.—Buvinger v. Evening 
Union Printing Co., N. J., 65 Atl. Rep. 482. 


26. CONSTITUTIONAL LAW—Privileges and Immunities, 
—The federal Constitution, Art. 4, § 2, relative to privi- 
leges and immunities of citizens in the several states, 
held notto guaranty to citizens of the state of New York, 
while resident here, all the privileges that they would 
enjoyif resident in New Jersey.—McCarter v. Hudson 
County Water Co., N. J., 65 Atl. Rep. 489. 





27. CONSTITUTIONAL LAW—Quo Warranto Proceedings. 
—Code, tit. 21, ch. 9, § 4316, providing for proceedings in 
name of state against person unlawfully exercising fran - 
chise is not unconstitutional as depriving defendant of 
due process of law.—State v. Des Moines City Ry., lowa, 
109 N. W. Rep. 867. 

28. CONTRACTS — Consideration.—An agreement ~for 
services held founded on a valid consideration.—Pond v. 
Pond’s Estate, Vt., 65 Atl. Rep. 97. 

29. CONTRACTS— Kvidence.—In action upon an offer con- 
tained in letter, the letter held admissible where it tend- 
ed to sustain some of {the material allegations.—Ellis 
Adm’r v. Durkee, Vt , 65 Atl. Rep. 94. 

30 CONTRACTS—Evidence.—The failure of plaintiff to 
establish a contract sued on necessitates a verdict 
against them, although defendant also fails to establish 
the contract set up by him.—Hess, Bases &Co. v. Shurt- 
left, N. H., 65 Atl. Rep. 377. 

31. CONTRACTS—Kvidence.—Where the case turns on 
the proper conclusion to be drawn from a series of letters 
taken in connection with other facts and circumstances, 
the question may be properly submitted to the jury.— 
White vy. Lumiere North American Co., Vt., 64 Atl. Rep. 
1121. 

32. CONTRACTS—Evidence as to Rescission.—On an issue 
as to whether a written contract had been rescinded by 
mutual consent of the parties, evidence considered, and 
held sufficient to show such to have been the case.— Dav- 
enport v. Crowell, Vt., 65 Atl. Rep. 557. 

33. CORPORATIONS—Authority of Officers.—President 
and general manager of corporation engaged in buying 
and selling saloons] held to have authority to sell furni- 
ture, fixtures, and good will of saloon and license under 
which it is conducted.—Freyberg v. Los Angeles Brew- 
ing Co., Cal., 88 Pac. Rep. 378. 

384, CORPORATIONS—Authority to Give Note. —A cor- 
poration receiving and using the consideration for a 
note held unable to defend on the ground that it did not 
authorize the execution of the note.—McKinley v. Min- 
eral Hill Consol. Min. Co., Wash., 89 Pac. Rep. 495. 

35. CORPORATIONS—Refusal to Transfer Stock. — An 
assignee of corporate stock may treat the wrongful re- 
fusal of the corporation to register the transfer as a con- 
version.—Dooley v. Gladiator Consol. Gold Mines & 
Milling Co., Iowa, 10) N. W. Rep. 864. 

86. CORPORATIONS—Services of Trustee.—A trustee of 
an ordinary corporation is not precluded from contract- 
ing with the board of trustees to perform services for 
which he isto be paid.—Henry v. Michigan Sanitarium & 
Benevolent Assn., Mich., 110 N. W. Rep. 523. 

87. CORPORATIONS—Stock Subscriptions.—A corporate 
stock subscription contract held never to have become 
binding because of a want of bona fide subscribers, and 
was therefore not a sufficient basis for notes given for 
the subscription.—Luetzke v. Roberts, Wis.,109N. W. 
Rep. 949. 

38. CourTs—Conflicting Jurisdiction.—An adjudica- 
tion on habeas corpus before a judge of the supreme court 
as to the custody of a minor child of parents divorced by 
decree of a county court held not to deprive the latter 
court of jurisdiction over the child’s custody.—Whit- 
tier v. McFarland, Vt., 65 Atl. Rep. 81. 

389. COVENANTS—Pleading.—In an action of covenant 
broken on a contract, under seal for the purchase of 
clapboards, the assignment of breach held sufficient 
where it alleged an entire failure to take the clap- 
boards, and entire failure to pay for them, though some 
had in fact been paid for.—Damren v. Trask, Me., 65 Atl. 
Rep. 513. 

40. CRIMINAL EVIDENCE — Declarations of Co-con- 
spirator.—Statements of a co-conspirator made several 
hours after the commission of the offense held inadmis- 
sible.—State v. Forshee, Mo.,97S. W. Rep. 933. 


41. CRIMINAL EVIDENCE—Hearsay.—The admission of 
hearsay evidence is presumably prejadicial, unless the 
contrary clearly appears.—Topolewski v. State, Wis., 
109 N. W. Rep. 1037. 
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42, CRIMINAL LAW—Cruel and Unusual Punishment.— 
Indeterminate sentence law (Pub. Acts 1905, p. 268, Act 
No. 184) held not invalid as an interference with judicial 
or executive power.—People v. Cook, Mich., 110 N. W. 
Rep. 514. 

43. CRIMINAL LAW—Questions of Fact.—An exception 
to the denial of a motion to set aside a verdict ona 
prosecution for a violation of liquor law overruled as 
presenting a mere question of fact.—State v. Frazier, N. 
H., 65 Atl. Rep. 297. 

44. CURTESY—Birth of Issue.—Under Pub. St. 1901, ch. 
195, § 9, husband held not entitled to curtesy at death of 
wife where they had no issue, though they had an adopt- 


ed daughter.—Murdock v. Murdock, N.H., 65 Atl. Rep. 


392. 

45. CUSTOMS AND UsaGEs—Questions for Jury.—It can - 
not be held as a matter of law that the evidence of retail 
fur dealers as to a usage inthe fur trade to make condi- 
tional sales is not sufficient to authorize a finding that 
such usage exists.—Hess, Bases & Co. v. Shurtleft, N. H., 
65 Atl. Rep. 377. 


46. CRIMINAL TRIAL—Appeal.—Where a new trial is 
granted accused on his appeal, he must submit toa new 
trial on the whole case.— People v. Peck, Mich., 110N. W. 
Rep. 495. 


47. CRIMINAL TRIAL—Assault with Intent to Kill.—In a 
prosecution for assault with intent to kill, verdict, find- 
ing defendant guilty as charged, held not objectionable 
asa conviction of assault with iptent to kill because the 
offense charged included other offenses.—State v. Yates, 
Iowa, 109 N. W. Rep. 1005. 


48. CRIMINAL TRIAL—Conduct of Jurors.—That a depu- 
ty sheriff brought whisky to the sheriff and remained in 
the jury room long enough for the jurors to take a drink 
was held no ground for setting aside the verdict.—State 
v. Spaugh, Mo., 98 S. W. Rep. 55. 


49. URIMINAL TRIAL—Failcre to Indorse Names of 
Witnesses on Indictment.—On a prosecution for main- 
taining a liquor nuisance held proper to permit certain 
witnesses to testify, though their names were not in- 
dorsed on the back of the indictment.—State v. Brown, 
Iowa, 109 N. W. Rep. 1011. 


50. CRIMINAL TRIAL—Failure to Testify.—Where the 
evidence for the state in the presence of defendant di- 
rectly showed acts of his as to which he had the privilege 
of testifying, it was not error to direct the attention of 
the jury to his faiJure to contradict such evidence.—State 
v. Twining, N. J.,64 Atl. Rep. 1073. 


51. CRIMINAL TRIAL— Harmless Error. — Held not 
prejudicial error to have admitted a statement by the 
wife ef accused which tended to indicate his guilt.— 
Peopie v. DeCamp, Mich., 109 N. W. Rep. 1047. 


52. CRIMINAL TRIAL—Larceny.—In a prosecution for 
larceny from the person, it was error for the court to 
permit a witness to detail a conversation had been wit- 
nessed and a police officer concerning defendant and his 
companions, not in defendant’s presence. — People v. 
Cahill, Mich.,110 N. W. Rep. 520. 


53. CRIMINAL TRIAL—Special Plea.— Where a plea of 
autrefois acquit or convict is determined against ac- 
cused, he is entitled to plead over and to a trial on 
his plea of not guilty.—State v. Pianfetti, Vt. , 65 Atl. 
Rep. 84. 


54. CRIMINAL TRIAL—Threats with Intent to Extort 
Money.—On a prosecution for threats with intent to ex- 
tort money, held evidence of other threats was admis- 
sible to show intent.—State v. Louanis, Vt., 65 Atl. Rep. 
532. 


55. DEATH—Damages.—In an action for the death of 
plaintiff’s minor son, ap allowance of a certain sum for 
burial expenses and for transporting the body of dece- 
dent to plaintiff's home, held proper.—Dean v. Oregon, 
R. & Navigation Co., Wash., 87 Pac. Rep. 824. 


56. DEEDS—Construction. — Where a grant is in the 
form of an indenture signed by both parties, and fol- 





lows the language of a prior written contract, the lan- 
guage of the grant is as binding on the grantee as on 
the grantor.—Union Water Power Co. v. Inhabitants of 
Lewiston, Me., 65 Atl. Rep. 67. 

57. DEEDS—Delivery.—That a deed delivered to the 
grantee was not left for record until after the grantor’s 
death did not prevent it from becoming operative at the 
date of its execution and delivery.—Jn re Lane’s Estate, 
Vt., 65 Atl. Rep. 102. 

58. DEEDS—Delivery.— Where deeds purporting to 
convey the homestead of a husband and wife were not 
delivered during the life of the feme grantor, they were 
ineffective, even as between the parties.—‘eikle v. Clo- 
quet, Wash., 87 Pac. Rep. 841. 

59. DEEDS—Failure of Grantee to Comply with Condi- 
tions.—A grantor in a deed delivered to the grantee on 
condition that she execute an obligation held entitled to 
a cancellation of the deed unless the grantee execute 
the obligation within a specified time.—Dudley v. Her- 
ring, Ky., 98S. W. Rep. 289. 

60. DEPOSITIONS—Notice as to Names of Witnesses.— 
A deposition is properly excluded where the name of 
the witness was not inserted in the notice of names of 
the witnesses proposed to be examined.—Hartman y. 
Thompson, Md., 65 Atl. Rep. 117. 

61. DowER—Protection of Right.—A widow may sue to 
enjoin trespass on land in which she has a dower right, 
without waiting for the assignment of dower, and with- 
out joining the other tenants.—Delaney v. Manshum, 
Mich., 109 N. W. Rep. 1051. 

62. EJECTMENT—Validity of Deed.—In ejectinent by 
one claiming under a deed from a deceased owner, evi- 
dence of the compet y of thed d to execute a 
deed held material under the issues.—Doherty v. Court- 
ney, Cal., 89 Pac. Rep. 434. 

63. EMBEZZLEMENT—Questions for Jury.—On a prose- 
cution for embezzlement, the question whether defend- 
ant obtained certain corporate stock from prosecutor as 
a purchaser or as a broker held one for the jury.—Peo- 
ple v. West, Mich., 109 N. W. Rep. i041. 


64. EMINENT DOMAIN—Damages.—Island in river held 
not to be considered for the purpose of assessing dam- 
ages in proceedings for condemnation of land for rail- 
road right of way through land adjacentto river.—St. 
Louis, M. & 8. E. R. Co. v. Aubuchon, Mo., 978. W. Rep. 
867. 


65. EMINENT DOMAIN—Municipal Corporations.—Laws 
18938, p. 135, ch. 62, held to authorize city to condemn land 
for streets or alleys as well as property to be used by the 
corporation itself. — State v. Superior Court of Pierce 
County, Wash., 87 Pac. Rep. 521. 


66. Eqrirr—Ascertainment of Boundaries.—Where a 
bill showed a dispute as tothe location of a boundary, 
and that defendant was building a fence on a part of the 
land claimed by complainant, it was no ground for an 
injunction or for the interposition of equity.—Watkins 
v. Childs, Vt., 65 Atl. Rep. 81. 


67. Equity—Pleading.—A bill to determine a vendor’s 
right to a lien for the price need not be verified.—Shaw 
vy. Taber, Mich., 109 N. W. Rep. 1046. 


68. EVIDENCE—Admissions.—The time, place, and cir- 
cumstances of the making of an admission by a sole 
legatee under a will go to the weight and not to the com- 
petency of the admission as evidence.—Jn re Miller's Es- 
tate, Utah, 88 Pac. Rep. 338. 


69. EVIDENCE —Customs and Usages.— It cannot be 
held as ajmatter of law that a retail fur dealer is not 
qualified to testify as to the existence of a custom in the 
fur trade to make conditional sales.—Hess, Bases & Co. 
v. Shurtleft, N, H., 65 Atl. Rep. 377. 


70. EVIDENCE — Right of Property.—A postal card 
written by a third person to a claimant of a mowing ma- 
chine levied on, saying that claimant’s machine was 
ready for him, held inadmissible to prove claimant’s 
ownership of the machine.—Kaufhold v. Roth, N. J., 64 
Atl. Rep. 1057. 
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‘71. EVIDENCE — VaJue of Land.—Where plaintiff, in 
condemnation proceedings, has placed the market value 
of his property atasum named, he cannot, on cross- 
examination, be asked what other property in the neigh- 
borhood had been sold for within two years.—Schon- 
hardt v. Pennsylvania R. Co., Pa., 65 Atl. Rep. 543. 

72. EXECUTORS AND ADMINISTRATORS—Chancery Ju- 
risdiction.—A trust relation existing between an estate 
and the widower holding under the executors held that 
of an executor, not authorizing chancery to take juris- 
diction.—Clark v. Peck, Vt, 65 Atl. Rep. 14. 

73. EXECUTORS AND ADMINISTRATORS—Notice to Cred- 
itors—An attorney for an administrator on being re- 
quested to act for a creditor of the estate held not dere- 
liect on declining so to do in failing to inform the credi- 
tor as to his rights.—Meikle v. Cloquet, Wash., 87 Pac. 
Rep. 841. 

74. EXECUTORS AND ADMINISTRATORS—No0n-residents. 
—That an administrator was a nonresident was not such 
a fraud as would avoid the administration proceedings. 
—Meikle v. Cloquet, Wash., 87 Pac. Rep. 841. 

75. FIRE INSURANCE—Policy for Benefit of Mortgagee. 
—Where a mortgagee received the proceeds of a fire 
policy on the mortgaged premises ata time when there 
was nothing due on the mortgage debt, he could not ap- 
ply it to the mortgage without the mortgagor’s consent, 
but was required to hold and apply it in extinguishment 
of the mortgage debt as it matured.—Thorp v. Croto, Vt., 
65 Atl. Rep. 562. 

76. FIRE INSURANCE — Waiver of Conditions.—Where 
an insurance policy contains a warranty and provides 
that no officer can waive any provision unless by writ- 
ing, such limited authority 1s the measure of his power. 
—Gish v. Insurance Co. of North America, Okla., 87 Pac. 
Rep. 869 ’ 

77. GUARANTY— Validity.—The law of the place at 
which a guaranty js accepted and acted upon controls as 
to the validity of the instrument unless otherwise de- 
clared in the writing.—Irving Nat. Bank v. Ellis, N.J., 
64 Atl. Rep. 1071. 

78. GUARDIAN AND WARD—Infant’s Right to Appeal from 
Appointmeni.—Minors held entitled to appeal from an 
order of the probate court depriving them of their right 
to select their own curator and to appoint their mother 
as their agent to actfor them on the appeal.—Stute 
v. Reynolds, Mo., 97S. W. Rep. 650. 

79. HOMESTEAD —Excess Value.—The right of a judg- 
ment creditor to subject the surplus of value of the 
debtors’ homestead to the payment of the judgment 
must be exercised before the debtors parted with the 
homestead.—Mcikle v. Cloquet, Wash., 87 Pac. Rep. 841. 

80. HoMICIDE—Murder of Prison Guard by Convicts.— 
Where a prison guard was murdered by convicts in ac- 
cordance with the previous concerted plan by them to 
make their escape, all were equally guilty of murder in 
the first degree.—State v. Vaughn, Mo., 98 8S. W. Rep. 2. 

81. HomiIciDE—Self Defense.— To justify a killing in 
self-defense, the person guilty must have retreated, if 
practicable, and done everything in his power to avoid 
the danger and avert the necessity for the killing.—Stzete 
v. Fraga, Mo., 978. W. Rep. 898. 


82. HUSBAND AND WIFE—Alienation of A ffection.— 
Where plaintiff recovered judgment for alienation of his 
wife’s affections, the fact that he failed to obtain a di- 
vorce for her alleged adultery with the defendant did 
not entitle the latter toa new trial,—Lewis v. Roby, Vt., 
65 Atl. Rep. 524. 


83. INCEST—Scienter as an Element.—The crime of in- 
cest is purely statutory and as scienter is not included in 
the definitions in the Code, itis not an eiement of the 
crime.—State v. Reid, Iowa, 109 N. W. Rep. 892. 


84. INDICTMENT AND INFORMATION—Charge of Felony. 
—Where the word “feloniously” is unnecessarily used in 
charging a felony, it amounts to no more than saying 
that the crime charged was a felony, and cannot be con- 
strued as meaning knowingly, or with knowledge.— 
State v. Judd, Iowa, 109 N. W. Rep. 892. 





85. INJUNCTION—Scalping Railroad Excursion Return 
Tiekets.—A carrier held entitled to an injunction to re- 
strain the dealing in return trip tickets not transferable. 
—Lytle v. Galveston, H. & 8. A. Ry. Co., Tex., 998. W. 
Rep. 396. 

86. INTOXICATING LIQUORS — Indictment for Illegal 
Sale.—Indictment for keeping liquor for sale held not 
brought under laws 1903, p. 98, ch. 95, §33, and therefore 
an exception that it does not allege an offense under that 
statute is immaterial.—State v. Kennard, N. H., 65 At]. 
Rep. 376. 

87. JOINT TENANCY—Death of Joint Tenant.—On the 
death of a joint tenant, the other or others immediately 
become the owners of his interest as joint tenants by 
rights of survivorship.—Bassler v. Rewodlinski, Wis., 
109 N. W. Rep. 1082. 

68. JUDGMENT—Homestead.—Judgment refusing to set 
aside conveyance because of homestead right held con- 
clusive in actiou to set aside same conveyance as to ex- 
cess over homestead.—Spratt v. Early, Mo., 97 8. W. Rep. 
925, 

89. JODGMENT—Tax Abatement Case.—A judgment on 
appeal from refusal of assessors to abate taxes held not 
res judicata of the value of the property at the time of the 
assessment —Winnipiseogee Lake Cotton & Woolen Mfg. 
Co. w City of Laconia, N. H , 65 Atl. Rep. 3878. ~ 

90. LEVEES—Mistreatment by Director.—A director of 
a levee district cannot vitiate an assessment otherwise 
valid by a misrepresentation to one of the landowners 
as to the amount of the assessment.—Overstreet v. Levee 
Dist. No. 1, of Conway County, Ark., 97 8. W. Rep. 676. 

91. LIBEL AND SLANDER—Banks.—In an action by a 
bank for slander, the exclusion of evidence, relating to a 
run on the bank and the limiting of the jury to a consid- 
eration of damages to the bank’s business reputation, 
held proper.—German Say. Bank v. Fritz, lowa, 109 N. 
W. Rep. 1008. 

92. LIBEL AND SLANDER—Derogatory Statements Af- 
fecting Business.—The making of derogatory statements 
with reference to another’s fitness for his trade or pro- 
fession,is slanderous per se.—Vial v. Larson, Iowa, 109 
N. W. Rep. 1007. 


93. Li—ENs—Creation.—A person, repairing mortgaged 
chattels at the request of the mortgagor acquires alien 
thereon, subject to the mortgagee’s right, and is entitled 
to the chattels as against the mortgagor.—Bergman v. 
Gay, Vt., 64 Atl. Rep. 1106. 


94. LIFE EsTaTES—Rights of Life Tenant.—A tenant for 
life held entitled to an estate for life in a fund derived 
from damages paid by a railroad company for injuring 
the timber on the land and the proceeds of the sale of the 
timber.—Keniston v. Gorrell, N. H., 64 Atl. Rep. 1101. 


95. LIMITATION OF ACTIONS—Married Women.— Where 
the owner of property was a married woman at the time 
possession thereof was taken by third persons,the stat- 
ute of limitations did not begin to run against her dur- 
ing her coverture.—Bucher v. Hohl, Mo., 978. W. Rep. 
922. 


96. MANDAMUS—Oflicers —A mandamus under the stat- 
ute against an officer, is maintainable whether the duty 
sought to be enforced is ministerial or one involving 
judgment and discretion on the part of the officer.—State 
v. Clausen, Wash., 87 Pac. Rep. 498. 


97. MASTER AND SERVANT—Assumed Risk.—Where a 
railroad employee was killed in a wreck occasioned by a 
defective rail, he did not assume the risk arising from 
such defect by remaining in defendant’s employ, unless 
he had actual or imputed knowledge thereof.—Shanks 
v. Central Vermont R. Co., Vt., 65 Atl. Rep. 529. 


98. MASTER AND SERVANT—Casualty Insurance.—In an 
action against contractors erecting a building for injur- 
ies to a servant, it was proper to exclude a question as 
to whether defendant carried casualty insurance on the 
work.—Siate v. Trimble, Md., 64 Atl. Rep. 1026. 


99. MASTER AND SERVANT— Duty to Warn.—Servants of 
railroad company held not bound to anticipate that an- 
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other servant would walk upon a track where cars had 
been passing.—Lord v. Boston & M. R. Co., N. H., 65 Atl. 
Rep. 111. 

100. MORTGAGES — Extinguishment.—A holder of two 
mortgages held not entitled to foreclose the junior mort 
gage after the foreclosure of the senior mortgage, be- 
cause of the promise made by a grantee of the mortgagor 
to pay the junior mortgage.—Henry v. Maack, lowa, llu 
N. W. Rep. 469. 

101. MORTGAGES—Foreclosure.—A second mortgage on 
a portion of the mortgaged premises construed and held 
that as between the mortgagor and second mortgagee 
the latter acquired the equitable right to have the burden 
of the first mortgage cast on the other portion of the 
mortgagor’s property.—Jamaica Sav. Bank v. Batler, 
Vt., 65 Atl. Rep. 92. 

102. MORTGAGES —Foreclosure.—Foreclosure sale by 
attorney of mortgagee insecond mortgage held not to 
be.sustained as against remaindermen asa sale under first 
mortgage in which he was not named.—Stump v. War- 
field, Md., 65 Atl. Rep. 346. 

103. MUNICIPAL CORPORATIONS - Assessment for Pud- 
lic Improvement —A lessee of state lands held not liable 
to an assessment fur municipal improvements where the 
ordinance providing forthe same was passed prior to 
the issuance of the lease, ard presumably to the bidding 
therefor.—Rabel v. City of Seattle, Wash., 87 Pac. Rep. 
520. 


104. MUNICIPAL CORPORATIONS —Grounds.—It is no 
ground for a new trial that the verdict is merely against 
the preponderance of the testimony, or that the court 
wight have arrived at a different result.—Lewis v. Roby, 
Vt.,65 Atl. Rep. 524. 


105. NEW TRIAL—Newly Discovered Evidence.—A mo- 
tion for a new trialon the ground of newly discovered 
evidence should not be denied on the ground of the fail- 
ure of the party applying therefor to exercise diligence 
to procure the evidence for the trial.—Foss v. Smith, 
Vt., 65 Atl. Rep. 553. 


106. NUISANCE — Abatement.—That structures onthe 
land of the person maintaining them lessen the commer- 
cial value of other lands, or the enjoyment of them by 
the owner, does not make such structures subject to 
abatement by force or by suit.— Whitmore v. Brown, Me., 
65 Atl. Rep. 516. 


107. OFFICERS—Removal from Office.—Accusations for 
removal from office for malfeasance must be presented 
by grand jury.—State v. Richardson, N. Dak., 109 N. W. 
Rep. 1026. 


108. PARTIES—Determining Right of Judgment Cred- 
itor.—Though, in a suit under Code Pub. Gen. Laws 1904, 
Art. 16, § 129, by an owner in common of land for sale, a 
co-owner 18s maideadefendant, she not having been 
made a party as a judgment creditor, as allowed by 
Acts 1904, p. 920, ch. 535, held her rights as ju¢gment cre- 
ditor could not be determined in the suit.—McCormickh 
v. McCormick, Md., 65 Atl. Rep. 54. 


109. PARTNERSHIP—Dissolution.—That, under the par- 
ticular circumstances; it may be difficult to make a true 
accounting on dissolution of a partnership, or that the 
only statement possible will be au appruximation to cor- 
rectness, is no reason for refusing an accounting.—Reis 
v. Reis, Minn., 109 N. W. Rep. 997. 


110. PATENTS—Joint Obligations.—Where defendants 
agreed that six notes given them by plaintiff for an in- 
terest in a certain patent shou!d be paid out of the profits 
a joint recovery against them for breach of the contract 
was proper, though two of the notes were payable to 
each of the three defendants.—Myrick v. Purcell, Minn., 
109 N. W. Rep. 935. 


111. RAILROADS—Accident at Crossing.—In an action 
for death at a railway crossing, the operatives of defend- 
ant’s train held not guilty of negligence in failing to take 
proper steps to prevent the collision after discovering 
decedent’s peril.—Porter v. Missouri Pac. Ry. Co., Mo., 
97S. W. Rep. 880. 





112. RAILROADS — Defective Car Furnished to Em- 
ployer.—A railway company which furnishes a defective 
car to the employer of another, held not liable for in- 
juries to the servant of the employer, caused by such de- 
fect.—McCallion v. Missouri Pac. Ry. Uo., Kan., 88 Pac. 
Rep. 50. 

113. RAILROADS —Giving Passenger Wrong Ticket.— 
Where the failare of a railway company to give a pas- 
senger the ticket she contracted for was the proximate 
cause of her discomfort, exposvre and sickness, the com- 
pany was liable.—Texas & P. Ry. Co. v. Wynn, Tex., 97 
£. W. Rep. 506. 

114. RAILROADS—Injuries to Stock.— Proof of the kill- 
ing of stock by arailroad train throws on the company 
the burden of exonerating itself from the presumption 
of negligence.—Kansas City Southern Ry. Co. v. Wayt, 
Ark., 978. W. Rep. 656. 

115. RAILROADS—Master and Servant.—Where defend - 
ant, after acquiring certain railroad properties, operated 
them, it was with reference to care owing to employees 
of its predecessor liable as naster.—McUlure v. Detroit 
Southern R. Co., Mich., Ly N. W. Rep. 847. 

116. SET OFF AND COUNTER CLAIM—Injary to Property. 
—Where plaintiff’s servants in glazing show cases, in- 
jured the cases, it was no answer to dcfendant’s coun- 
ter claim for such injuries that the amount was slight in 
comparison with the total amount of work performed. 
—Hutkoff v. Lauckhardt, 101 N. Y. supp. 12. 

117. SPECIFIC PERFURMANCE—Contract to Devise.— 
The humb:e circumstances of one performing personal 
services under a promise as to the testamentary dispo 
sition of property held not to show that a failure to re- 
ceive performance in kind would not work a bardship 
justifying specific performance.—Berg v. Moreau, Mo., 
97S. W. Rep. 901. 

118. STREET RAILROADS—Collision with Team.— Where 
the driver of a veh cle approaching a trolley track, and 
from a distance a car is running in his direction whether 
he may reasonably determine that he has a right to 
cross, is a question for the jury.—Weinberger v. North 
Jersey St. Ry. Co., N. J., 64 Atl. Rep. 1059. 

119. TrRIAL—Recalling Jury After Verdict.—W here after 
the return of a sealed verdict it was established that the 
jury misconceived one of th; issues submitted, the court 
had power to refuse to accept the verdict, though it had 
been recorded and the jury had separated, and was au- 
thorized to submit the case either to the same jury or di- 
rect a new trial.—Winslow v. Smith, N. H., 65 Atl. Rep. 
108. 

120. Trusts—Trustee De Son Tort.—Possession of an 
estate by a widower acting under the executors held 
not to render him a trustee de son tort, requiring him to 
account in equity.—Clark v. Peck, Vt., 14. 

121. UsuRy—Collateral Security.—As the statute of the 
state nullifies usurious contracts only to the extent of 
the illegal interest, when payment of such excess, or 
agreement to pay has been made, wholly collateral tothe 
principa) transaction, a proceeding for relief may be lim- 
ited to the collateral payment or conveyance.—Davisson 
v. Smith, W. Va., 55 8. E. Rep. 466. 

122. WILLS—Di-inheritance.—Absolute disink eritance 
of testator’s children held a circumstance bearing on 
testator’s mental capacity.—Hardenbarg v. Harden- 
burg, lowa, 109 N. W. Rep. 1014. 


123. WITNESSES—Contradicting Official Certificate.— 
One held not competent to contradict as a witness what 
he has official.y cert fied to as a member of the appeal 
tax court.—State v. City of Baltimore. Md., 65 Atl. Rep. 
369. 

124. WITNESSES—Credibility.—Defendant was entitled 
to show that one of plaintiff’s witnesses had a suit against 
defendant similar to the suit of plaintiff.—Missouri, K. 
&T. Ry. Co. of Texas v. Cherry, Tex., 97S. W. Rep. 712. 


125. WITNESSES—Impeachment.—The state held not 
entitled to impeach defendant by showing on his cross- 
examination that he had committed other such offenses. 
—Ball v. Commonwealth, Ky., 99S. W. Rep. 326. 
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